A. 


ACKNOWLEDGMENT ; See Conveyances, 9; Evidence, 11; Sheriffs’ Sales, 3. 

ADMINISTRATION, 

1. Practice, Supreme Court—Death of party—Administrator, substituted how.— 
Where defendant dies, pending an appeal in the Supreme Court, his adminis- 
trator cannot besubstituted in his stead, on motion of the adverse party. Such 
substitution can be made only on the voluntary appearance and consent of the 
admipistrator, or after service and summons issued for the purpose of revivor 
on him.—Jeffries v. Flint, 29. 

. Administrators, suit by—Descriptio persone.—Where a note was given to 
an administrator in his representative capacity merely as a description, suit 
may be properly brought by him in his individual capacity—Smith v. Monks, 
106. 

3. Administrator’s sales—Petition and affidavits for—Deed of lands—Irregular- 
ifies in, when cannot be impeached collaterally.—In ejectment for land 
bought by defendant at an administrator’s sale, it appeared that the applica- 
tion for the sale of the land was made by an attorney of the administrator ; 
that the petition was not accompanied with an account of the administration 
and a list of the debts due to and by the deceased and remaining unpaid, as 
required by the statute; that the affidavit to the petition and the report of 
the sale, and the deed to the purchaser, were made by the attorney and 
not the administrator. The deed contained all the statutory recitals. After 
final settlement by the administrator, but before his discharge, he himself 
personally made a regular deed of the land to plaintiff; held, that although 
these proceedings and papers may have been irregular and might have caused 
a reversal in direct proceedings for that purpose, they could not be impeached 
collaterally. 

The administrator may make such deed after final settlement and may at 
any time make proper corrections uf mistakes ,therein.—Rugle v. Webster- 
246. 

4. Administrator—Action by, in the Buchanan Court of Common Pleas—Coun- 
ter-claim may be set up—Statute, construction of.—Sectiou 6 of the act estab- 
lishing Courts of Probate in the counties of Ralls, * * * Buchanan * * * 
ete. (Sess. Acts 1865--6, p. 83,) gives the Probate Courts exclusive jurisdic- 
tion “to hear and determine all suits and other proceedings against executors 
and administrators upon any demand against the estate of their testators or intes- 
tate.” Held, that in a suit by an administrator on an indebtedness to the estate of 
the deceased, defendant may set yp as a counter-claim a debt owing him by 
the estate, although the action was brought in the Buchanan Court of Common 
Pleas, and not the said Probate Court.—Stiles Adm’x v, Smith, 363. 

. Administrator—Limitations, statute of —Letters, grant of—Averments as to.— 
An administrator, although not bound to plead the general statute of limitations, 
must, in order to avail himself of it,, plead the statute specially applying to 
suits against him in his official character ; and must also allege the granting of 
his letters in the manyer, and within the time prescribed by law.—Zd, 

. Administrator—Suit by, against creditor—Counter-claim—Limitations, stat- 
ute of.—The special statute of limitations touching administrators, contem- 
plates cases where the creditor iu the first instance brings his claim against 
the estate, and has no application to suits by the administrator against the 
creditor, where the demand of the latter is set up as a counter-claim. In such 
suit the only statute which can be pleaded against the counter-claim, under 
the statute (Wagn. Stat., p. 1274, 3 3), is the general limitation law.—Jd. 
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ADMINISTRATION, continued. 

4. Administration—Affidavit as to allowance of credits, etc., ee only to 
causes in Probate Court—The requirement of the statute, (Wagn. Stat., p, 
103, 22 12, 15,) that a creditor, in establishing his demand against the estate 
of an administrator, shall make affidavit of allowance of all just credits and 
off-sets, etc., applies only to cases where the claim is presented in the Pro- 
bate Court. When the party is sued in another court, the cause is tried upon 
pleadings and proofs as in ordinary actions.—Zd. 

8. Administration—Annual settlements—Prima facie evidence—Suit on ad- 
ministrator’s bond.—Annual settlements, up to the time of making the final 
settlement by the administrator, are not final nor conclusive upon the parties 
interested, but only afford prima facie evidence of the facts therein contained, 
and are subject to be reviewed by the courts in a suit on the bond of the ad- 
ministrator.—State, ex vel. v. Lankford, 564. 

See Guardian and Ward, 1; Insurance, 2. 

ADMISSIONS ; see Attorney at Law, 1,2; Evidence ; 3; Railroads, 17. 

ADVERTISEMENT ; see Publication; Streets, 4. 

AGENCY, 

1, Principal and agent—Taking of notes in satisfaction of claim—Authority— 
Ratification.—If an agent has no authority to receiveanything but money upon 
a claim, no arrangement of his to receive notes in payment will bind his princi- 
pal, unless ratified by the latter with a full knowledge of the facts —Buckwal- 
ter v. Craig, 71. 

2. Agents— Declarations of, when part of the res geste.—Representations of an 
agent, at the time of making a sale as agent, are admisSible in evidence as 
part of the res geste.—Brooks v. Jameson, 505. 

3. Agency—How proved.—The authority of an agent need not necessarily be 
proved by an express contract, but may be proved by the habit and course 
of business of the principal.—Zd. 

4. Principal and agent—Third gaan. oar poe a man holds out another 
as his agent, and thus induces persons to deal with him as agent, tlhe prin- 
cipal is estopped, as to such third parties, from denying the agency.—ZJd, 

See Attorney at Law, 1,2; Railroads, 10. 

AMENDMENTS, 

1. Practice, civil—Records may be amended nune pro tune, when.—After a case 
has been appealed to the Supreme Court, the Circuit Court has power to 
amend its records by entries nunc tunc. (De Kalb Co, vs. Hixon, 44 Mo., 
841.}—Jones v. St. Joseph F, & M. lus. Co., 542. 

See Jeofails. 

APPEARANCE; see Practice, civil; Trials. 

ARBITRATION AND AWARD. 

1. Arbitration—Award—Bond to abide—Suit upon—Assignment of breaches.— 
In an action brought upon a bond given to abide the award of arbitrators, the 
petition set forth the bond, and alleged the appointment of the arbitrators and 
submission of the matters in dispute to them ; the award of a sum of money ; 
demand thereof and part payment by the principal and his refusal to puy the 
remainder ; for which sum the petition prayed judgment. Petition held under 
our code to be substantially good. The refusal of defendant to pay the sum 
awarded was the breach of the bond, and this breach was properly assigned. 
Gray v. Burden, 158. 

ATTACHMENT. 

1, Attachment—Notice by publication—Failure of to name amount of damages— 
Judgment— Title of purchaser, how affected, etc.—The omission in a notice by 
publication, issued in an attachment, to state the amount of damages claimed, 
does not render the subsequent proceedings and judgment void, so that the title 
of a purchaser at special execution sale made thereunder may be attacked col- 

laterally. —Holland v. Adair, 40 
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ATTACHMENT, continued. 


2. Attachment—Publication—Amended petition—Sum originally prayed for— 
Jndgment for, proper, when.—Defendant in an attachment was brot zht in by 
publication, and a subsequent amended petition asked for judgment in excess 
of that originally prayed for, but the judgment was given for the amount origi- 
nally claimed. The judgment was held proper within the meaning of the.stat- 
ute. (Wagn. Stat., 1054, 312; Janney v. Spedden, 88 Mo., 395.)—ZJd. 


. Attachment—A fidavit—Sale—Title.—The affidavit attached to the petition 
in an attachment suit merely stated, that to the best of affiant’s knowledge and 
belief defendant was a non-resident of the State. -Held, that under such afti- 
davit the court obtained no jurisdiction over the land attached, and that a 
sheriff's deed thereunder would be void and convey no title. —Bray v. McClurg, 
128. 

4. Statutory attachment—Not in rem.—A statutory attachment suit is not a 
proceedingin rem. The property is no party to the suit, butis brought before 
the court in aid of the remedy against the individual sued.—Jd. Per Apams, J. 

5. Attachment—A fidavit— What sufficient to support asale.—Where an affidavit, 

issued in aid of an attachment under @ 6 of the Attachment Act (Wagn. 

Stut., 182), fails to state that plaintiff has a just demand against defendant, and 

fails to state any amount as due to plaintiff after allowing all just credits and 

set-offs, all subsequent proceedings, including sale and deed of land sold under 
the attachment, are void—Jd. Psr Napron and Voriss, J. J., concurring. 


6. Attachment—Proceeding in rem.—Attachment suits founded upon construc- 
tive service are essentially in the nature of proceedings in rem ; and the seiz- 
ure of the propéfty, or obtaining possession of the res, is therefore the basis 
of the court’s jurisdiction —Jd. Pr Waensr, J. dissenting. 

9. Attachment—Irregular affidavit—Subsequent proceedings not set aside collat- 
erally —A defective or irregular affidavit in aid of an attachment, although it 
might cause a reversal of the judgment in the attachment proceedings, would 
not render the judgment or subsequent proceedings absolutely void. Where 
there was a valid writ and levy of the attachment, a judgment of the court, an 
order of sale, and a sale and sheriff's deed, the proceedings could not be set aside, 
in consequence of the irregularity, collaterally, in another suit.—Jd. Jd. 


8. Attachment—Irregular affidavit—Sale—Deed— Title.—An affidavit in aid of an 
attachment, which merely states that defendant is a non-resident, is sufficient, 
without more, to support the writ; and-a levy of an attachment properly issued 
thereunder, together with judgment, sale and sheriff's deed, will carry title to 
the property attached.—ZJd. /d. 

9. le set aside, when—Erroneous exe- 
cution will hold property collaterally.—Where suit is begun by publication 
and attachment, the judgment will bind ‘only the property attached; but a 
general judgment in such case, although informal, is nevertheless valid till 
reversed, and will authorize the issue of a spevial execution against the attach- 
ed property. Anda court will at any reasonable time correct such a judg- 
ment by an entry munc pro func. And a general execution issued in such case 
against the property attached will bind it until reversed or set aside in a di- 
rect proceeding, and cannot be impeached or drawn in question ina collateral 
proceeding.—Jd. Id. 

10. Attachments—Publication—Order of, when may be issued by clerk in vaca- 
tion —Under the statute of January 14th 1860, touching attachments, the 
clerk of the Cireuit Court has power to make orders of publication in all ca- 
ses where the court should in term have made them; and this power is not 
limited to the vacation which precedes the first session after filing the pe- 
tition.—Kane v. McCown, 181. 

11, Attachment—Order of publication— Omission to designate newspaper— When 

not fatal—Under the practice act of 1855 (R. C., 1855, p. 1225, 3.17) the 

omission of the clerk to designate in the order of publication the particular 
newspaper in which notice of suit shall be published, although an error, was 
not such an one as to destroy the judgment rendered thereon, in a collateral 
proceeding.—ZJd. 
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ATTACHMENT, continued. 

12. Attachment—Jurisdiction of court over property— Order of publication can. 
not be attacked collaterally —Where a writ of attachment is valid, conforming 
essentially and substantially to the requirements of the statute, and issued 
by the clerk in conformity with the power vested in him, the court obtains 
jurisdiction over the property, and although the order of publication be defec. 
tive, the judgment of the court and sale of the property will not be thereby 
invalidated in a collateral proceeding.—ZJd. 

13. Atlachment—Finding of court cannot be attacked collaterally.—Where the 
record shows a finding of court, that there has been a legal order of publica- 
tion and a publication in pursuance thereof, such finding cannot be attacked in 
a collateral proceeding by showing that there was no publication. —Jd, 

See Judgment, 1; Mortgages and Deeds of Trust, 6. 

ATTORNEY AT LAW. 

1. Attorney and client—Authority to make compromise of suits, elc.—The gen- 
eral rule is that an attorney cannot, by virtue of his general authority or em- 
ployment to conduct a suit, bind his client by bargains or contracts to com- 
promise or settle the cause of action ; aud particularly where land is received in 
satisfaction of the judgmentto be recovered ; unless some authority or sanction, 
either express or implied, has been given by his client for the purpose; or 
unless his conduct has been ratified by his client.—Walden v. Bolton and 
Graham, 405. 

2. Attorney—Admissions of, when binding upon client.—Admissions, made by an 
attorney long aftera case has been tried and his employment has ended, are 
not binding upon his client and are wholly incompetent.—TId. 


BANKRUPTCY; See Guardian and Ward, 2. 

BILLS AND NOTES. 

1. Promissory notes—Signature us surety—Proof as to-—Request by surety to 
sue— Allegation as to.—In suit upon a promissory note Held: 

Ist. That it was competent for defendant to show that he signed as surety; 

2nd. That an averment in his answer that defendant had requested plaintiff to 
sue the maker was sufficient without the further allegation that the request 
was in writing ; 

8rd. That evidence, showing a verbal agreement between them, at the date of 
the note that plaintiff should promptly proceed to coerce paYment was incom- 
petent.—Coats v. Swindle, 31. 

2. Promissory notes—Usurious interest, cannot be credited upon.—Usurious in- 
terest paid upon a note to procure an extension, cannot be recovered back, 
and in suit upon the note such payments cannot be applied as credits upon the 
note. (Perrine vs. Poulson, 53 Mo., 309; Ransom vs. Hays, 39 Mo., 445.)}— 
Kirkpatrick v. Smith and Weakley, 389. 

8. Promissory notes—Antecedent equities, ete-—An innocent purchaser, before 
maturity without notice, of a negotiable promissory note, cannot be affected 
by antecedent equities.—Jd, 

4. Promissory notes—Innocent holder for value, ete.—Antecedent equities.— 
Fraud between the original parties to a negotiable note cannot beset up as a 
defense against a subsequent holder who took the note for value before ma- 
turity in the usual course of business, and without notice of the fraud.—Corby 
v. Butler, 398. 

5. Promissory notes—Indorsee before maturity presumed innocent, ete.—An in- 
dorsee of negotiable paper before maturity is presumed to be the ownerin 
good faith and for value, in the absence of evidence to the contrary.—ZJd. 

6. Promissory note, execution of—Signature obtained by misrepresentations— 

Effect of —In suit upon a promissory note, where the evidence showed that 
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BILLS AND NOTES, continued, 
without any carelessness or negligence on the part of defendant he was induc- 
ed upon the fraudulent representations of the payee to sign the note, suppos- 
ing it to bea contract of agency for the sale of certain plowg, Ael/d, that no 
action will lie even on behalf of an innocent holder before maturity for value. 
(Briggs vs. Ewart, 51 Mo., 245, affirmed.)—Martin v. Smylee, 577. 
See Conveyances, 1; Practice, civil, 1; Practice, civil—Trials, 9. 
BONDS, OFFICIAL; See County Treasurer. , 
BURDEN OF PROOF; See Ejectment, 2. 


Cc. 


CARRIERS. 


1, Carriers—Delay in delivering goods—Measure of damages.—In an action of 
damages for delay in delivering goods, held, that although the goods at the 
time of delivery may have been valueless to plaintiff for the purpose for 
which they were bought, they could not recover for a total loss. Themeasure 
of plaintiff’s damages would be any necessary expenses incurred in obtaining 
the goods, together with the difference between the cost of the goods and what 
could have been realized for them at the time and place of destination, if the 
amount were less than cost. If greater, there would be nothing to add or de- 
duct.—Rankin v. Pacific R. R., 167. 

2. Railroads—Notice of delivery by.—Where goods are delivered of time by a 
railroad, the as ad is not compelled to notify the consignee of their arrival 
at the depot. Jd. 

8. Common carriers—Delivery of goods by—Delays as to.—It is the duty of 
common carriers in all cases to transport without unnecessary delay all goods 
received for carriage, whether they are intended for a particular puroose or 
not.—Id. 

CHARACTER; See Practice, criminal, 6. 

COMPROMISE ; See Attorney at law, 1, 2. 

CONSTABLE ; See Replevin, 1. 

CONSTITUTION OF MISSOURI. 

1. Constitution—‘‘Solemn occasion,”’ etc.— What is—Each branch of State govern- 

ment to determine question for itself.—Semble, That what are “important ques- 

tions of constitutional law,” and what are “solemn occasions,” (Art. VI, 311, 

State Const.) the framers of the Constitution intended each branch of the 

State government, to determine for itself—Opinion given the General Assem- 

bly, 497. 

Constitution—Opinion of Supreme Court, cannot be given, when.—The 

Court cannot, under the State Constitution, (Art. VI,Supreme 3 11,) give 

opinions on questions involving the interests of corporations or private per- 

sons, which may subsequently come before it in contested cases.—/d. 

. Constitution—Proposed legislation— Effect of on State lien, etc.—Questions re- 
lating to the effect of a proposed law upon a prior lien of the State, are not 
ones of constitutional law, but depend upon facts and principles of common 
law.—Id, 

4. Constitution—Extension of loan—Giving or loaning of credit—Semble, That 
an act of the legislature, granting an extension of time upon a loan formerly 
made to a railroad company, is not in conflict with Art. XI, 314, State Const., 
which prohibits the giving or loaning of the State’s credit, in aid of any per- 
son, association or corporation.—Id. 

See Corporations, 5, 6; Court, Caldwell Common Pleas, 1; Courts, Circuit, 
1; Townships, 1, 2, 3, 

CONTINUANCE ; See Practice, civil, 4. 

CONTRACTS; See Bills and Notes ; Conveyances; Corporations, 5, 6 ; Frauds, 

Statnte of; Fraudulent Conveyances ; Insurance,2; Mortgages and Deeds of 

Trust ; Penitentiary ; Sheriff's Sales ; Streets, 4; Surety. 
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CONVEYANCES. 

1. Vendor's lien—Deed, reserving—Note for unpaid purchase money—Mis. 
description of in deed—Purchase with notice of lien, ete. ele-—A. made a 
written aggeement with B. to sell him certain land, fora given sum of money 
and the assumption by B. of certain incumbrances upon the land. According- 
iv, A. and his wife executed their deed for theiand. The deed referred to the 
incumbrances and contained a clause reserving to the grantor a vendor’s lien 
for the unpaid purchase money. The note given for the amount fell due in Julr, 
but was described in the deed as maturingin August. B. afterward made a deed 
of trust on theland to secure the prior incumbrances, and sold the same to C., 
who purchased with notice of the vendor's lien. Held, 1, that C. took the land, 
subject to the vendor’s lien: 2, that the note was merely evidence of the debt, 
und an improper description of the note in the deed would not affect the lien: 3, 
that evidence identifying the note as given for the purchasemoney was compe- 
tent: 4, it was not material that the note was made payable to A.’s wife aud not 
to A. himself.—Sitz v Deihl, 17. 

2. Conveyance, by bank—Ezeontion—Signature of president.—A deed by its - 
terms was made by the Farmers’ Bank of Missvuri in its corporate name, 
and was signed in the usual form, concluding as,follows : 

“In witness whereof I, Stephen G. Wentworth, as president of the Farmers’ 
Bank of Missouri, by direction of the Board of Directors, have hereunto eub- 
scribed my name and caused the.common seal of said bank to be hereto 
affixed this 23rd day of February, 1866. (Signed,) S. G. Wentworth, Presi- 
dent of,Farmers’ Bank of Missouri.” The official seal of the bank was affixed 
at the proper place. 

Deed held to be that of the bank (Wagn. Stat., 273, 35). It was unnecessary 
that it should be signed in the corporate name of the bank by its presi- 
dent. 

It is the affixing of the corporate seal that gives the assent of the corporation 
and establishes the validity of the deed.—Shewalter v. Pirner, 218. : 

2. Deeds—Description of property—Vagueness of— Land known in community, 
how—FParol evidence as to.—Parol evidence is admissible to show that land 
described in a sheriff's deed is well known in the community by the descrip- 
tion given in the deed, however vague the description may appear. And if such 
can be shown to be the case, so that it cau be seen that persons could not be 
misled or deceived by the description when applied to the actual premises in 
question, and that no sacrifice of the property could be produced by the de- 
scription in the deed, it will be held sufficient to pass the title.—Jd. 

4. Deeds—Description—False calls referring to known monuments— May be 
rejected when.—Where there is a false call, demonstration or description in a 
deed, although it refer to known monuments, if the false description can be re- 
jected and leave sufficient description to identify the land, the false description 
should be rejected, and the remainder will pass the land.—Zd. 

5. Deeds— Covenant of warranty—Breach of—Mistake in conveyance of land— 

Defense of, etc.—In suit on covenant of warranty, where it appeared that, con- 
trary to the agreement of the parties, a certain tractof land, to which grantor 
had no title, was embraced in the deed, which grantor signed by inadvertence; 
held, that such facts were an equitable defense to the action.—Stewart v. Had- 
lev, 235. 

Land and land titles—Conveyances—Remainder—Life estate-—A conveyance 
was made to A., in trust for the sole and separate use of B., a married wom:n, 
ducing her natural life, and upon her death the remainder in fee simple also- 
lute to vest in the children of said B. and her husband then living, and the 
children of any of their children who.should die before her death. Held, 
that as at the time of making the deed, no one could tell that any of the chil- 
dren would survive the mother, the remainder was only a contingent, nota vest- 
ed remainder.—Emison v. Whittlesey, 234 


9. Conieyance— Description in, what sufficient—Parol evidence to identify land, 
when proper.—The description in a deed which gives the “beginning corner” 
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CONVEYANCES, continued. 


and the several courses so that it may be easily identified is sufficient, and 
parol evidence may be adduced to identify the land, where its locality is 
called in question.—Orr v. How, 328. 

8. Conveyances—Construction— Trusis—Uses,—A conveyance was made to A. 
a married woman, conveying certain laud to “her and her heirs forever,” and 
providing that if B., who was a son of A., “should pay to each of the other 
heirs five hundred dollars and keep his father during life, then he will have 
and shall hold the same, and to his heirs and assigns forever, otherwise the 
same to be divided with all the heirs equally.” Held, that the deed was not in- 
tended to vest the estate to the land, legal and equitable, in the grantee, but 
that she was to have the whole estate until the death of her husband, and at 
his death she became a trustee for B. and his brothers and sisters, the chil- 
dren of her husbaud; that by the terms of the deed B. was to be the sole ben- 
eficiary if he supported his father during his life, and paid the other children 
five hundred dollars each, but if he failed to do this, he was to share equally 
with the other children; and as a person while living cannot have heirs, the 
word heirs was not used in its technical sense, and meant the children of 
A’s. husband.—Cornelius v. Smith, 528. 


9, Acknowledgment—Certificate need not declare party to be “personaliy” known. 
—It is settled in this State that it is not necessary that q certificate of ac- 
knowledgment should state that the person therein named as grantor was 
“personally” known to the officer. It is sufficient if it sets forth that such per- 
son was known to him.—Robson v. Thomas, 581. 

10. Ejectment—Sheriff’s deed—Idem sonans.—In ejectment by the grantee in a 
sheriff's deed, where the evidence showed that judgment was rendered for 
one “Mariah H. Mather;’’ but the deed recited the rendition of judgment for 
“Mariah Mathews,”’ Aeld, that the deed was inadmissible. Mathews and 
Mather are not idem sonans. 

It matters not how words are spelled, they are idem sonans within the meaning 
of the books, when the attentive ear finds difficulty in distinguishing them 
when pronounced ; or common and long continued usage has by corruption or 
abbreviation made them identical in pronunciation.—Id. 

See Administration, 3 ; Attahmenet, 3, 5, 7, 8, 9; Ejectment, 3 ; Evidence, 10, 
11; Fraudulent Conveyances; Land and Land Titles, 3, 4 ; Mortgages 
and Deeds of Trust; Sheriff's Sales, 2, 3, 4, 5. 

CORPORATIONS. : 

1. Conveyance by bank—Execution—Signature of president.—A deed by its 
terms was made by the Farmers’ Bank of Missouri in its corporate name, and 

ewas signed in the usual form, concluding as follows : 

“In witness whereof, I, Stephen G. Wentworth, as president ot the Farmers’ 
Bank of Missouri, by direction of the Board of Directors, have hereunto sub- 
scribed my name and, eaused the common seal of said bank to be hereto 
affixed this 23rd day of February, 1866. (Signed.) S. G. Wentworth, President 
of Farmers’ Bank of Missouri.” The official seal of the bank was affixed at the 
proper place. 

Deed held to be that of the bank (Wagn. Stat., 273,32 5). It was unnecessary 
that it should be signed in the corporate name of the bank by its president. 
It is the affixing of the corporate seal that gives the assent of the corporation, 
and establishes the validity of the deed.—Shewalter v. Pirner, 218. 

2. Corporation—Power to hold land—Question not to be tried collaterally. — 
After a corporation, that has the power to hold land, has purchased real estate, 
and the conveyance has been regularly executed to the corporation, it is not 
competent for the court, on the trial of a suit in ejectment forthe recovery of 
the land, to decide the collateral question whether it was a violation of its 
charter for the corporation to receive the conveyance.—Id. 


8. Corporation—Articles of Association not filed—Note issued by officers of 
company—Effect of.—Where articles of association were duly acknowledged 
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CORPORATIONS, continued. 
and recorded in the office of the recorder of the county where a corporation 
was located (Wagn. Stat., 883, 32), but were not then filed with the Secretary 
of State (See Wagn. Stat., 289, 290, 3 4), the officers of the corporation had 
no power to issue the note of the company; and a note issued and signed by 
them as directors, would bind them personally; and not the corporation. 

“Corporate existence,” as used in the latter enactment, means full authority to 
transact business.—Hurt v. Salisbury, 310. 


4. Corporations—Liability of, for malicious acts of agents—Confined to what 
cases,—The result of the cases seems to be, that where corporations have been 
held liable for the malice of their agents, the acts of the latter were not only 
in the scope of the supposed authority of the particular agent committing 
the act complained of, but the act done by the ageut was done in the per- 
formance of business coming within the purview of the objects and purposes 
for which the corporation was created, and the powers were conferred by the 
charter.—Gillett v. Mo. V. R. R. Co., 315. Pr Vortss, J. 

5. Practice, civil—Corporation, appearance of admits existence.—A corporation, 
by appearing to a suit, thereby admits its corporate existence.—Seaton v. C., 
R. L. & P. R. R. Co., 416. 

6. Corporations—Debts of, prior to repeal of ‘‘double liability clause”—Ac- 
tion against stockholder for debt of company—Constr. of 3 22, Ch. 1, of 
corporation law—Liability of stockholder—Allegation as to insolvency and 
dissolution of company—Action when several—Contribution—The St. Louis 
& St. Joseph Railroad Company became indebted in October, 1870, prior to 
the repeal of the “double liability” clause of the constitution, in the sum of 

7,858. In suit against a stockholder for this amount, plaintiff, among other 
matters, alleged in general terms that the company had become insolvent, and 
dissolved in December, 1870. 

Held, 1st; that under a proper construction of 3 22 of Art. 1, of the statute 
touching Corporations, (Wagn. Stat., p. 293, construed in connection with 23 
82, 39, Ch. 38, R. C. 1855, and Art. 8, 3 6 of Const.) defendant could not be 
held liable for the entire amount of the debt, but only in a sum equal to the 
amount of stock owned by him, together with the amount of his unpaid sub- 
scription ; 

2nd; that the general averment of the insolvency and dissolution of the compa- 
ny was sufficient without a further statement of the particular facts upon which 
the averment was based. (A formal surrender on a judgment of dissolution 
was = necessary in order to authorize the creditors to sue under 3 22 
supra. 

8rd; that suits of the above description, whether brought in law or equity will not 
lie against defendants jointly, but must be begun against each one severally, 
and under our law the stockholder thus compelled to pay, must resort to his 
remedy for contribution.—Perry v. Turner, 418. 

7. Constitution—‘‘Double liability’’—Acts to enforce, may be limited as to 
time.—Statutes designed to carry out the “double liability” clause, (Art. 8,2 6 
of the Constitution,) may limit the enforcement of such liability as to 
time.— 

&. Practice, civil—Pleadings—Corporation cannot deny its existence, when.—In a 
‘suit by attachment against a foreign corporation, where defendant voluntarily 
appeared and gave bond in its corporate name, Ae/d, that the company was 
thereby estopped from denying its corporate existence. (Seaton v. Chicago, 
R. L. & P. R. R. Co., ante p. 416.) Smith and Rowland v. Burlington & Mo. R. 
R. R. Co., 526. 

See Insurance, 1; Railroads. 

CORPORATIONS, MUNICIPAL. 

1. Town, incorporation of—False description—May be stricken out, when— 

* Amendment of records of County Court—Quo Warranto, etc.—The town 
of Cameron was laid off and- platted on part of Section 23, Township 57, 
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CORPORATIONS, MUNICIPAL, continued. 


Range 80, in Clinton county, and the plat was acknowledged and filed in the 
Recorder’s office of the county, and the town was built up and inhabited. In 
1867, a petition of its inhabitants to the County Court for incorporation refer- 
red to the metes and bounds as set out in the plat, but falsely described the lo- 
cation of the town, as in section 24, in which no traces of a town existed. The 
order of incorporation made by the County Court under the statute similarly 
mis-described the location. 


In quo warranto to oust the trustees of the corporation. Held, 1st. That 
enough remained in the description without the false particular, to ascertain 
the location; and that such fulse description should be stricken from the 
order. 2nd. That the,records of the court need not be amended so as to 
describe the location as in sec. 23.—Woods ez rel. v. Henry, 560. 


2. Town—Act incorporating amendable at subsequent term.—The order of a 
County Court made under the statute, incorporating a town, is rather a legis- 
lative than a judicial act, and may be corrected at a subsequent term.—/d. 


3. County—Area diminished below 500 sq. miles, ete.—An act of the legislature, 
diminishing the area of a county below five hundred square miles, is uncon- 
stitutional and may be treated as null and void by the County Court.—Jd, 


See Railroads, 20, 21; St. Joseph, City of; Streets, 1, 2. 
COSTS. 


1. Practice, civil—Costs, taxation of —Recovery of amount below jurisdiction of 
court.—The action of a lower court in overruling a motion to tax the cost 
against the plaintif in a case on contract, wherein plaintiff recovered anamount 
below the jurisdiction of the court, is evidence that the court considered, that 
the plaintiff had reasonable ground to believe at the time of the commencement 
of the suit, that he was justly entitled to recover judgment for an amount with- 
in the jurisdiction of the court. (Wagn. Stat., 343, 3 12.}—Hannan v. Shot- 
well, 429. 


COUNTER-CLAIM ; See Administration, 4, 6, '7; Ejectment, 4. 

COUNTIES ; See Corporations, Municipal, 3; Schools and School Lands, 2. 

COUNTY TREASURER. 

1. County treasurer—Failure to pay over school funds—Liability on what bond, 
—The sureties on the general bond of a county treasurer are not liable for his 
failure to account for, and pay over to his successor in office, county and town- 
ship school funds. For the special duties imposed upon him by the school law 
he is answerable on a separate bend.—State to use of Maries County v. Jolin- 
son, 80, 

COURT, BUCHANAN COMMON PLEAS. P 

1. Administrator—Action by, in the Buchanan Court of Common Pleas— Coun- 
ter-claim may be set up—Statute, cons truction of.—Section 6 of the act estab- 
lishing Courts of Probate in the counties of Ralls, ** * * Buchanan * * * etc. 
(Sess. Acts, 1865-6, p. 83,) gives the Probate Courts exclusive jurisdiction “to 
hear and detérmine all suits and other proceedings against executors and ad- 
ministrators upon any demand against the estate of their testators or intestate.” 
Held, that ina suit by an administrator on an indebtedness to the estate of the 
deceased defendant may set up asa counter-claim a debt owing him by the es- 
tate, although the action was brought in the Buchanan Court of Common Pleas, 
and not the said Probate Court.—Stiles v. Smith, 363, 

COURT—CALDWELL COMMON PLEAS. ; 

1. Courts—Common Pleas—Circuit—District—Appeal—Constitution.—Section 13 
of the Act organizing the Common Pleas Court of Caldwell county, (Sess. 
Acts, 1870, pp. 209-10), which gave the Circuit Court of that county »ppel- 
late jurisdiction over the former court, was not in conflict with the then 
provision of the State Constitution, (Art. VI, 312), creating District Courts, 
when that provision is taken in connection with section 1 of the same article, 
vesting in the General Assembly the power of establishing inferior tribunals. 
(Harper vs. Jacobs, 51 Mo., 296.)}—Ross v, Murphy, 372. 
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COURT—CALDWELL COMMON PLEAS, continued. 

2. Court, Common Pleas of Caldwell County—Appeal to Circuit Court— 
Statute, constitutionality of —The provision in the law creating the Com. 
mon Pleas Court of Caldwell County (Sess. Acts 1870, p. 209), providing for 
appeals or writs of error therefrom to the Circuit Court, is not now, nor was 
it at the time of its enactment, unconstitutional, (See Ross vs. Murphy, 
ante p. 372.)}—Smith v. Guerant and Everett, 584. 

COURTS, CIRCUIT. . ‘ 

1. The last clause of Art. VI, 3 14 0f the State Constitution which provides, that 
“No judicial circuit shall be altered or changed at any session of the General 
Assembly next preceding the general election for said judges,” does not pro- 
hibit the passage, ot such session, of a law abolishimrg the old judicial circuits 
throughout the State; and creating a new system in foto ; where the law does 
not take effect and the new judges are not elected, till the expiration of term 
of office of the judges holding under the former system.—Opinion in response 
to the Senate, 215. 

See Court, Caldwell Common Pleas, 
COURT, SUPREME; See Constitution of Missouri, 1, 2, 3, 4; Practice, Supreme 
Court. 
CRIMES AND PUNISHMENTS; See Practice, criminal. 
CRIMINAL LAW;; See Practice, criminal. 











DAMAGES. 

1. Damages—Street aye serpy nny from platform—Negligence—Jury.— 
In suit for damages against a Street Railway Company, where it appeared that 
a lad of seventeen years, and of sound mind, jumped or stepped from the car 
while in rapid motion, it was held improper to instruct the jury, that such ac- 
tion per se constituted negligence in law on the part of the boy. The question 
of negligence in such case should be left tothe jury—Wyatt v. Citizens R. R. 
Co., 485. 

2. Damages—Railroads—Killing stock—Negligence.—In unloading salt at a depot 
by the railroad employees, some of it was spilled, and afterwards a cow was 
killed by the cars at thispoint, presumably attracted thither by the salt: Held, 
that it was negligence to leave this salt on the track, and the railroad was 
liable.—-Crafton v. Han. & St. Jo. R. R. Co., 580. 

See Attachment,’1 ; Carriers, 1 ; Ejectment, 4 ; Husband and Wife, 3 ; Justices’ 
Courts, 10; Land and Land Titles, 7, 8 ; Railroads, 1, 8, 4, 5, 6,8, 9, 11, 
12, 18, 19, 20, 21; Schools and School Land, 1; Streets, 1, 2. 

DESCRIPTIO PERSON; See Mortgages and Deeds of Trust, 2, 4. 

DESCRIPTION ; See Conveyances, 1, 3, 4, 5, 7; Corporations, Municipal, 1, 2. 

DRAINAGE; See Land and Land Titles, 7, 8. 

DRAM SHOPS. . 

1. Dram-shop licenses— Where wine may be sold without paying license—Const. 
Stat.—Under the statute (Wagn. Stat., 1872, p. 554, 3 29,) there can be but 
one place where it is lawful to sell wine without first obtaining a license for 
that purpose, and thatis on the vremises where it is produced or manufac- 
tured.—State v. Wyl, 67. 


EJECT MENT. 
° 1. Hjectment—Chain of tite—Common source—Prima facie case.—When both 
parties to a suit in ejectment claim title through a common souree, plaintiff 
will make a prima facie case without tracing his title further.—Holland v. 
Adair, 40, . 
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EJECTMENT, continued. 

2. Ejectment—Statute of limitations—Burden of proof.—Plaintiff in ejectment 
makes out a prima facie case by proving his legal title. It is not necessary 
for him to go further and show a possession that could not be defeated 
by the statute of limitations. If defendant relied on this statute, it was 
incumbent on him to prove adverse possession. Hulsey v. Wood, 252. 


. Ejectment by widow—Defective deed by married woman, reformation of, ete.— 
In ejectment brought by a widow to recover certain land held by defendant 
under a defective conveyance made by plaintiff and her deceased husband, 
defendant, by his answer, prayed for a decree reforming the deed, for specific 
performance, ete.; held by the court, that, as the property at the time of the 
defective deed was not plaintiff's separate property, and had not been convey- 
ed by her in form and manner required by the statute, the deed, as to plain- 
tiff was null and void and could not be reformed; dué held, that the court 
should, while rendering judgment for plaintiff for possession of the premises 
also award to defendant the value of the permanent improvements on the 
land, together with the purchase money paid for the land by plaintiff's grantee, 
minus the value of the rents and profits collected by defendant while in pos- 
session.—Shroyer v. Nickell, 264. 

4. Ejectment—Proceedings for compensation for improvements—Notice— What 
sufficient—Rents and profits—Damages for waste, etec-—In proceeding under 
the statute, (Wagn. Stat., 561-2, 320, ef seg.) by one against whom judgment had 
been obtained in ejectment, for improvements made by him “in good faith,” prior 
to his having had notice of the adverse title, held, that the “notice” contemplated 
by the law, which would defeat plaintiff's claim for improvements thereafter 
added, was not confined to the notice in writing mentioned by 3 28, but em- 
braced any such information as would put a man of ordinary prudence upon 
inquiry. 

In such proceeding defendant would not be entitled to recover by way of coun- 
ter-claim rents and profits, or to recover damages for waste and injury prior 
to the rendition of judgment in the ejectment suit. Lee v. Bowman, 40@. 

5. Hjectment— Outstanding title—Limitations, statate of.—An outstanding title 
is not admissible in evidence in favor of the defendant in an ejectment 
suit, when it is barred against the plaintiff by the Statute of Limitations. (Mc- 
Donald vs. Schneider, 27 Mo., 405, affirmed.) —Totten v. James, 494. 

See Land and Land Titles, 2. ‘ 

EQUALIZATION, BOARD OF; See Revenue, 2, 3, 4. 

EQUITY. 

1, Chancery—Jury may pass upon issues.—In chancery cases the court may 
take the opinion of a jury on issues to be framed for that purpose. Gorman, 
Admr., v. Aust, 163. 

2. Equity—Reference not allowed unless by consent, when.—In proceedings in 
chancery to correct a mistake in the description of land in a conveyance, the 
court, under the statute, (Wagn. Stat., 1040, 312; 1041, 33 18, 17,) has no 
authority to award issues and refer them to be tried by referees, without the 
written consent of the parties. Such case does not come within the provis- 
ions of 3 18, p. 1041, Wagn. Stat.—Caulk v. Blyth, 293, 

8. Equity—Mized question of law and fact—Opinion of jury—Statute, con- 
struction of —Reversal.—In equitable proceedings, the court cannot, under the 
statute (Wagn. Stat., 1041, 3 13), submit toa jury for its opinion a mixed ques- 
tion of law and fact, but the error is not such as will justify the reversal of the 
judgment, the whole case having been heard and pronounced upon by the 
court itself.—Adams v. Helm, Exec’x, 468. i 

See Bills and Notes, 2, 3; Conveyances, 5; Estoppel, 1, 4,5; Guardian and 
Ward, 1; Practice, Supreme Court, 1. 

ESTOPPEL. 

1, Land and land titles—Improvements on property—Claimant standing by 

and permitting—Courts of equity will not interfere, when——Extoppel.—W here 

one claiming the title to land is guilty of gross laches, and with full knowledge 


i) 
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ESTOPPEL, continued, 

of his own claim allows the opposite party to expend his money, or waits until 
the property has largely increased in value, either from this or other causes, be- 
fore asserting his rights, courts of equity are very reluctant to interfere, 
although there may be no bar of the statute.—Moreman v. Talbott, 892. 


. Estoppel in pais does not affect subsequently acquired title.—In ejectment for 
certain lands bought by defendant at a sheriff's sale, plaintiff will not be 
estopped from setting: up an adverse title, by reason of the fact that at the 
sale, not then having any title in himself, plaintiff induced defendant to pur- 
chase by his representations that a good title would pass by the sale. Acts 
of estoppel in pais operate only upon existing rights, and do not affect a 
subsequently acquired title—Donaldson v. Hibner, 492 

See Agency, 4; Insurance, 2. 


EVIDENCE. 





1. Evidence—Records-— Registry acts for bona fide purchasers.—The aoctrine of 
this State is that the registry acts were enacted in favor of bona fide purchas- 
ers and mortgagees.—Foster v. Breshears, 22. 

. Evidencee—Married woman—Declarations of—Testimony concerning.—As to 
matters touching which a married woman is an incompetent witness, testimony 
concerning her declarations is inadmissible.—State v. Arnold, 89. : 

. Practice, criminal—Evidence—Who the perpetrator—Admissions of third 

rties.—In a criminal case, the defendant cannot introduce the admissions of 
a third party tending to show that such party, and not the defendant, com- 
mitted the crime charged.—State v. Evans, 460. 

. Practice, criminal—Reasonable doubt, what is—A “reasonable doubt” of de- 
fendant’s guilt, such as will justify an acquittal, must be a substantial doubt of 
guilt, and not a mere possibility of innocence.—Jd. 

. Evidener—Conveyances, certified copies of-—Record over Sify years old— 
Military bounty lands—Statute, construction of.—Though it might be question- 
able , whether the certified copy of a conveyance of military bounty lands re- 
corded over fifty years before, was admissible in evidence under the statute, 
(Wagn., Stat., 595, 33 35, 36) without further proof; yet it would be clearly ad- 
missible under the Act of March 22nd, 1873, (passed since the trial in this 
case) and therefore this court will not reverse the case on account of such ad, 
mission, but adjudge the costs of the appeal against the party who offered the 
deed in evidence—Totten v. James, 494. 

. Ejectment--Outstandiug title—Limitations, statute of.—An outstanding title 
is not admissible in evidence in favor of the defendant in an ejectment suit, 
when it is barred against the plaintiff by the Statute of Limitations. (McDon- 
ald vs. Schneider, 27 Mo., 405, affirmed.)—Jd. 

7. Evidence—Testimony as to language uttered in presence of accused—Qui tacet, 

elc—It is not proper in all instances where declarations are made in the 

presence and hearing of a person, that those declarations should be given in ev- 
idence against him: Unless it be shown that the party is immediately concerned, 
and that his silence might fairly be construed into an admission, the declara- 

tions will not be admissible.—State v. Hamilton, 520. 

8. Evidence—Impeachment of witness—General reputation as to moral charaster 

may be proved.—In discrediting a witness, the examiner is not restricted to 

inquiries as to his reputation for truth. The examination may extend to his 
reputation for moral character generally.—/d. 

9. Practice, civil—Witnesses, re-examination of—Matter discretionary with 

court.—When a party has examined his witness and the other party has 

cross-examined him, it is then generally discretionary with the court whether 

a re-examination will be allowed ; and before the Supreme Court will interfere 

in such a case, manifest abuse and injustice would have to be shown.—Zd. 

10. Practice, civil—Deed— Allegation of record—Proof of loss and contents.—The 

allegation in a petition that a deed had been recorded, will not prevent 

plaintiff from proving that in fact it had not been recorded, and further 

proving its foss and contents.—Henderson v. Henderson, 634. 
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EVIDENCE, continued. 

11. Lost instrument—Acknowledgnient—Court entry of —Parol evidence.—Where 
a deed was shown to be lost or destroyed, held, that the grantee was not 
compelled to introduce an entry of its acknowledgment which had been 
made in open court, as the best evidence of the execution of the instru- 
ment, but might resort to parol evidence.—ZJd. 

See Administration, 8 ; Agency, 2, 8, 4; Attorney at Law, 1,2; Bills and Notes, 

1; Ejectment, 1; Practice, civil, 1, 5, 6; Practice, criminal, 5,6, 8, 9, 10; 
Railroads, 1. 

EXCEPTIONS, BILL OF ; See Practice, civil—Appeal, | ; Practice, Supreme Court, 
10, 11. 

EXECUTIONS. 

1. Executions—Sales under, after return day—Const. Stat.—Under the act of 
March 23rd, 1863 (Sess. Acts 1863, p. 20), a sale under an execution theretofore 
levied may be made after the return day thereof.—Kane vs. McCown, 181. 


2. Execution—Handed over by sheriff to his successor—Sale may be completed by 
latter.—The intention of the execution law of 1855, and that of 1865 (33 59, 
63),was to require executions not completely executed to be handed over to, and 
completed by, the sheriff in office at the time of the sales. 

See Attachments, 9; Judgments, 1, 2; Sheriffs sales. 


F. 


FENCES ; See Railroads, 1, 6, 7, 13. 

FILING INSTRUMENT SUED ON ; See Practice, civil, 1, 5. 

FRAUD. 

1. Fraud not presumed, when.—Fraud will not be presumed, when all the 
facts in the case consist as well with honesty and fair dealing as they do 
with the intention to defraud.—Henderson vs. Henderson, 534. 

See Bills and Notes, 6; Frauds, Statute of; Fraudulent Conveyances. 

FRAUDS, STATUTE OF. 

1. Parol contracts—Performance of—Stat, frauds— Year, when commences run- 
ning—Part performance.—The year, within which a contract not in writing 
must be performed in order to escape the bar of the statute of frauds, (Wagn. 
Stat., 656, 3 5,) must commence from the date of the contract, and not from 
the date of entering upon its performance. The doctrine of part performance 
has no application to this provision of the statute. Performance as meant by 
that section is complete, and not partial, performance. (Atwood’s Admr, vs. 
Fox, 30 Mo., 499.)—Sharp v. Rhiel, 97. 

FRAUDULENT CONVEYANCES. 

1. Fraudulent conveyances—Creditors— Participation in frauds, etc.—A purchas- 

er at an execution sale becomes invested with all the riglits of the creditor, and 

is clothed with all his remedies against fraudulent contrivances of the execu- 
tion debtor. But those who become interested in the property without parti- 

cipating in the frauds are not affected by them.—Gentry v. Robinson, 260. 
Fraudulent conveyance—Vendee must have notice, etc—In order to defeat 

the title of a purchaser from one who conveys lands with a fraudulent 

intent, the vendee must have notice of the intent, or participate in the 

fraud.— Henderson v. Henderson, 534. 

8. Fraudulent conveyances, made to defeat certain creditors—Effect of.—A 
debtor may convey his property to a portion of his creditors to the ex- 
clusion of others, but if the intention of such conveyance be to defeat cer- 
tain other creditors, the deed as to them is fraudulent, and (the vendee 

being coguizant of the intent) is void.—ZJd. 














G. 





GUARDIAN AND WARD. 

1. Curator—Action against by widow for child’s share—Remedy, form of, ete.— 
Suit, in the nature of an action for money had and received by a widow against 
the curator of her minor children, for her child’s share (Wagn. Stat., 539, 3 
4) of certain funds, wiiich had been paid over by the administrator to the cura- 
tor, will not lie. Where she fails to claim the amount till it has passed from 
the administrator to the curator, semble, that her only remedy would be a bill 
in equity, conjoining all persons in interest as parties, and adjusting their 
respective rights by appropriate decrees.—Skeen v. Johnson, 24. 

2. Guardian—Defalcation by—Liable after discharge in bankruptey for mon- 
ey paid by surety, when,—Where a guardian makes default, and his sure- 
ty is forced to pay the deficit, the principal remains liable to his surety, 
notwithstanding the discharge of the former in bankruptcy, for the full 
amount paid on his behalf. (Nat. Bkruptcy, Act, 33 19, 32, $3, 35.)}—Hallibur- 
ten v. Carter, 435. 


See Infants ; Practice, criminal, 12. 


HOMICIDE; See Practice, criminal, 6. 
HUSBAND AND WIFE. 


1. Replevin against constable—Title to property— Assessment of value—Return of 
to defendant.—In replevin against a constable for unlawful seizure, where de- 
fendant put in issue plaintiff's title to the property, and the jury found for the 
plaintiff and assessed the value of the property at a greater sum than the 
amount of the execution, judgment should be for the return to the constable, 
of the entire.property, or payment to him of its entire assessed value, and not 
merely for that of an amount equal to the execution. In such case the presump- 
tion would be that the jury found plaintiff to have no title to the property. — 
Long v. Cockrell, Adm’r, 93. 

2. Ejectment by widow—Defective deed by married woman, reformation of, ete.— 
In ejectment brought by the widow to recover certain land held by defendant 
under a defective conveyance made by plaintiff and her deceased husband, de- 
fendant, by his answer, prayed for a decree reforming the deed, for specific 
performance, etc. ; held by the court, that, as the property at the time of the 
defective deed was not plaintiff’s separate property, and had not been conveyed 
by her in form and manner required by the statute, the deed, as to plaintiff, 
was null and void and could not be reformed ; but he'd, that the court should, 
while rendering judgment for plaintiff for possession of the premises, also 
award to defendant the value of the permanent improvements on the land, to- 
gether with the purchase money paid for the land by plaintiffs grantee, minus 
the value of the rents and profits collected by defendant while in possession. — 
Shroyer v. Nickell, 264. 


3. Damages for injury to married woman—Separate action for, will lie by both 
wife and Ceca eee injuries received by a married ma any two poets ior 
damages will lie, one by the wife and solely for damages resulting to herself, 
in which the husband is made a nominal co-plaintiff under the requirements of 
the statute; another by the husband alone for expenses and loss of her servi- 
ces incurred by him in consequence of the injury, and also in aggravated 
cases for compensation for his own services in waiting upon his wife during 
her illness.—Smith v, City of St. Joseph, 456. 


See Witness, 1. 
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I. 


“IDEM SONANS; ” See Conveyances, 10. 
IMPROVEMENTS ; See Ejectment, 4; Estoppdl, 1 
INDICTMENT ; See Practice, criminal, ~ 
INDORSEMENT ; See Bills and Notes, 

INFANTS. 


1, Estate of minors—Allowance“to parents for past maintenance, when will be 
granted.—A court of Chancery may make an allowance out of the estate of 
minors to their parents for past maintenance by the latter, where they are poor, 
and the infants are entitled to an estate large enough to admit of it and leave 
enough for their future education and support. But semdle, that where the 
fund is no more than adequate for the education of the infants, such allowance 
will be withheld.—Otte v. Becton, 99. 

See Guardian and Ward. 


INJUNCTION ; See Practice, civil—Pleading, 5. 
INSTRUCTIONS ; See Practice, civil—Trials; Practice, criminal, 7. 
INSURANCE. 


1. Insurance Companies—Failure to affiz common seal to insurance policy.— 
In the absence of any requirements to that effect in the charter, the failure of 
an Insurance company to attach its common seal thereto will not invalidate a 
policy issued by the corporation.—Nat. Banking & Ins. Co. v. Knaup, 154. 


2. Insurance—Additional— Written indorsement—Agent—Notice to—Estoppel in 

is.—W here it was made theexpress condition of a contract of insurance that, 

if the assured should make any other insurance on the property without the 

written consent of the company indorsed on the policy, he should recover no 

insurance thereon, and it appeared that the agent was duly notified of such 
additional insurance and made no objection, held, 

Ist. That notice to the agent was notice to the company. 

2nd. That upon such notice, in the absence of any dissent, the company would 
be presumed to have waived the written indorsement and would be bound, 
By its conduct in the premises it would be estopped from setting up the want 
of the indorsement as a defense to the policy.—Pelkington v. The Nat. Ins, Co., 
172. 

8. Insurance—Allegations as to value and loss— What sufficient, after verdict.— 
In suit upon a fire insurance policy the petition aeged that defendant insured 
plaintiff to the amount of $1200, on certain property described ; and that the 
property was totally destroyed by fire. Heid, that the averments of value and 
loss, were sufficient after verdict.—Jones v. St. J. F, & M. Ins. Co., 842. 

4. Fire insurance—Account of loss—Furnishing proof of —Delay, waiver of— 
Allegation as to.—Where by the terms of a fire insurance policy, a particular 
account of the loss was to be furnished to the company within thirty days there- 
after, held, that in suit upon the policy, plaintiff might show, without specially 
alleging the fact, that delay in furnishing the account beyond the thirty days 
occurred by reason of the acts and with the consent of the company. No spe- 
cial averment of waiver is necessary under the Practice Act. (Wagn. Stat., 
1020, 342.) And such proof of waiver is not an excuse for non-performance ; 
but proof of performance within the meaning of the contract, + A fortiori, 
such is the law where the company not only acquiesces in the delay, but re- 
quests that the statement of loss be made more full and exact.—Russell & Co, 
v. The State Ins. Co., 585. 

5 Insurance—Leave to take other insurance—Indorsement on policy, when un- 
necessary.—The object of requiring leave to take insurance in another com- 
pany to be indorsed on a policy, is to give notice of the additional policy, and 
where the same agent represented both companies and recommended and is- 
sued the additional policy, the original company cannot set up such failure of 

indorsement as a defense to a suit on its policy.—ZJd. 











J. 


JEOFAILS. 

1. Practice, civil—Instructions—Promissory notes—Jeofails, statute of, ete-—An 
instruction, which leaves it for the jury to determine the question whether the 
instrument sued on was a promissory rote, is bad; but where that question is 
wholly immaterial to the issue and is purely technical, Ae/d, that under the 
statute of jeofails (Wagn. Stat. 1036, 3 19) such error would not authorize a 
reversal of the cause. (See also Wagn. Stat., 1067, 3 33; 1034, 35; 1037, 
2 20.)}—Lee v. Dunlap, 454. 

JUDGMENT. 

1. Judgment— Order of SS execution—Levy of on property 
altached—Irreguiar —Corrected here.—A general judgment on an order of pub- 
lication is void. But a general execution levied only on attached property is 
simply irregular, and may be corrected at any time by an amendment nune pro 
tunc.—Bray v. McClurg, 128. 

2. Judgment—Execution—Motion to quash, ete.—Judgment by mistake entitled 
as against defendants not served, etc.—Where plaintiff’s petition alleged the 
indebtedness of A. B. & C., and prayed judgment against them, and judgment 
by clerical mistake was entitled as if against all three, but summons- 
was served and judgment rendered and execution issued, against A. only, mo- 
tion to set aside the judgment and quash the execution on the ground that the 
suit was now dismissed as to B. and C. would be error. 

Even if the judgment were irregular, A. could not take advantage of the error, 
when he gave his own consent thereto.—Henry v. Gibson, 570. 

8. Judgment against one of defendants virtually a dismissal as to the remainder, 
when.—Even where all the defendants in a suit are brought into court, judg- 
ment taken by agreement against one only would be tantamount to a dismissal 
as to the others.—ZId. 

4. Judgment by request to perfect appeal—Where a party requests the court to 
render final judgment against him, merely pro forma, for the purpose of per- 
fecting his appeal to the Supreme Court, such course will not prejudice his 
rights.—Id. 

See Attachment, 1, 2, 9; Sheriff's Sales. 

JURISDICTION. 

1. Land titles—Action to set aside deed—Change of venue—Jurisdiction—Con- 
struction of statute—In a proceeding to set aside a conveyance of lands 
venue may be changed from the county in which the land is situated, and the 
court to which the cause is so removed will thereby obtain jurisdiction of the 
res. This proposition is not in conflict with the Practice Act. (Wagn. Stat., 
1005, 3 3.)}—Henderson v. Henderson, 5384. 

2. Want of jurisdiction over subject—Right to take advantage of, never lost.— 
The want of jurisdiction over the subject matter of an action may be taken 
advantage of at any time.—/d. 

See Attachments, 1, 2; Justice’s Courts, 5, 10. 

JURY ; See Equity, 1, 3 ; Practice, civil—Trials, 3; Practice, criminal, 4, 14. 

JURY, GRAND; See Practice, criminal, 11. 

JUSTICES’ COURTS. 

1. Appeals from justice—Irregularity of proceedings— When too late to object 
to.—When a party appears voluntarily in a cause and goes to trial, waives a 
jury, and submits the cause to the court for hearing, it is afterwards too late 
tor him to object for tne first time to the regularity of the previous proceed- 
ings.—Smith v. Monks, 106. 

2. Justice of the peace—Statement—Consideration.—A statement filed with a jus- 
tice need tot specifically set forth the consideration upon which a note sued on 
is founded. Jd. 
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JUSTICES’ COURTS, continued. 


8. Justice’s court—Appeal—Purpose of—May be shown by motion in appellate 
court.—The effect of an appeal to the Circuit Court, without anything further, 
amounts to a full appearance to the action in the Circuit Court. But the ap- 
pellant is allowed by motion in the Circuit Court to demonstrate the purpose 
of his appeal—Blunt v. A. & P. R. R. Co., 157. 


4. Justices’ courts— Appeals from— What errors noticed in appellate court.—In ap- 
peals from a justice of the peace the Supreme Court will only pass upon such 
errors as were brought to the attention of the court below.— 4. 


5. Justice’s court—Set-off in excess of jurisdiction not allowcd.—In suit before a 
justice, defendant cannot introduce proof of set-off on an account which ex- 
ceeds the jurisdiction of the justice, although by crediting plaintiff's demand 
upon it the claim is reduced within the limit of the jurisdiction—Reed v. 
Snodgrass, 180. 

6. Justice—Defense of payntent—Statement unnecessary.—In suit before a jus- 
tice defendant may prove payment without filing his statement thereof. Ia 

4. Justice of peace—Default—Motion to set aside—Appeal, etc.—It is immate- 
rial upon what ground a motion to set aside a default before a justice of the 
peace is made, or overruled. The only pre-requisite to the appeal, is the filing 
and overruling of the motion.—Beers v. Atlantic & Pacific Railroad Company, 
292, 

8. Justice’s court—Appeal—Motion to dismiss—Affirmance of judgment.—The 
Circuit Court has no power after sustaining a motion to dismiss an appeal 
from a justice of the peace, to affirm the judgment of the justice. But such 
error may be corrected in the Supreme Court without sending the case 
back. Jd. 

9. Mardamus—Jusiice of the peace—Appeal.—Mandamus will not lie to compel 
a justice of the peace to grautan appeal. (State, ex rel. Wheeler v. McAuliffe, 
48 Mo., 112.) The remedy in such case is by rule and attachment from the Cir- 
euit Court. (W.S., 849, 3 10.) Chicago, Rock Island and Pacific R. R. Co. v. 
Franks, 325. 

10. Justice's court—Damages for injuries to personal property—Jurisdiction of 
justice.—An action before a justice to recover damages for the taking and de- 
tention of personal property where no claim is made for the recovery thereof, 
sounds in the injury done to the property as contemplated by sub-division 3, 
2 3, Art. I, of the act touching Justices’ Courts, (2 Wagn. Stat., 809,) and is 
properly brought under that sub-division, and a judgment for fifty dollars in 
such case is within the jurisdiction of the justice.—Alley v. Gamelick, 518. 

Where suit is brought under sub-division 4, the damages claimed for injuries or 
detention) are hot the cause of action, but are merely incidental to the re- 
covery of a judgment for the specific property sued for.—Jd. 


L. 


LAND AND LAND TITLES. 

1. Hjectment—Chain of title—Common source—Prima facié ease—When both 
parties to a suit in ejectment claim title through a common soarce, plaintiff 
willmake 2 prima facie case without tracing his title further Holland v. Adair 
and Johnson, 40. 

2. Sheriff's sale—Purchase at by plaintiff in execution—lIrregularities in judg- 
ment, etc.—Piaintiff iu an execution issued on an irregular judgment, who pur- 
chases at the sheriffs sale, will hold the title, subjeet to divestiture by an 
after reversal of the judgment.—Zd. 

8. Land and land titles—Conveyances—Remainder—Life estate.—A conveyance 
wis made to A., in trust for the sole and separate use of B., a married woman, 
during her natural life, and upon her death the remainder in fee simple abso- 

lute to vest in the children of said B. and her husband then living, and the 
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LAND AND LAND TITLES, continued. 
children of any of their children who should die before her death. Held, that 
as at the time of making the deed, no one could tell that any of the children 
would survive the mother, the remainder was only a contingent, not a vested 
remainder.—Emison v, Whittlesey, 254. 

4. Land and land titles.—QMortgages— Vendor's lien— Waiver of.—A vendor's 
lien on real estate is not waived by taking additional security, where the instru- 
ment creating the security, in terms retains the vendor's lien. The implied lien 
will be sustained whenever the vendor has taken the personal security of the 
vendee only, by whatever kind ofinstrument it may be manifested ; and any bond, 
note or covenant given by the vendee alone, will be considered as intended only 
to countervail the receipt for the purchase money contained in the deed, or 
to show the time and manner in which the paynent is to be made, unless there 
is an express agreement between the parties to waive the equitable lien. And 
on the other hand, the lich will be considered as waived whenever any distinct 
or independent security is taken, whether by mortgage of other land, or pledge 
of goods, or personal responsibility of a third person; and also where a se- 
curity is taken upon the land, either for the whole or a part of the unpaid 
purchase money, unless there be an express agreement that the implied lien 
shall be retained.—Jd, 

6. Land and land titles—Improvements on property— Claimant standing by and 
permitting— Courts of equity will not interfere, when—Estoppel—Where one 
claiming the title to land is guilty of gross laches, and with full knowledge of 
his own claim allows the opposite party to expend his money, or waits until 
the property has largely increased in value, either from this or other causes, 
before asserting his rights, courts of equity are very reluctant to interfere, al- 
though there may be no bar of the statute.—Moreman v. Talbot, 392, 

6. Land titles- -Purchase—Notice putting on inguiry, ete—If a purchaser of land 
has such information touching certain facts as would put and ordinarily pru 
dent man on inquiry in relation thereto, he is affected with notice.—Fellows v. 
Wise, 413. 

4. Lands—Sur face-water— Drainage--- Water-courses.—A proprietor of land may 
drain surface-water from his land in such way as may suit him, provided he does 
go in an usual and careful manner, without being responsible to others; but 
such water, after emptying into a stream, ceases to be surface-water and 
becomes a part of the stream.—Joues v. Hannovan, 462, 

8. Damages—Instructions— Benefits—Injury, nominal.—A plaintiff is entitled 
to damages when defendant has caused water to overflow plaintiff’s land ; but 
if no pecuniary damages are proved, such damages are only nominal; and the 
court is not required to instruct that the defendant is entitled to a verdict, pro- 
vided the benefits accruing to the plaintiff from defendant’s acts have been 
greater than the injuries arising therefrom.—ZJd. 

9. Land titles— Acts of ownership done bona fide—Possession— Trespass— Hject- 
ment,etc.—W here one does them in good faith, believing that he has valid tive to 
certain land, acts such as,e. g., cutting timber, etc., will constitute posses- 
sion so that the real owner cannot maintain trespass, but must resort to his 
action in ejectment.—Ware v. Johnson, 500, 

10. Land titles—Tide to a part of a tract—Cutting timber, ete., on remainder— 
Trespass.—One having color of title to only a portion of a tract of tim- 
bered land, cannot take possession of the remainder by acts such as chop- 
ping fire-wood and saw logs and the like, so as to compel the owner to resort 
to his remedy by ejectment, but will be liable as a trespasser.—Jd. 

See Conveyances, 7; Estoppel, 2; Pre-emption, 1; Sheriff's Sales, 2, 9, 10, 
11, 12, 18. 

LANDLORD AND TENANT. 

1. Landlord and tenant—Attornment, void when.—The attornment of a tenant 

to a stranger, except in the cases mentioned in the statute, is void, (See Wagn. 

Stat., 880, 3 15.}—Leach v. Koenig, 451. 
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LARCENY ; See Practice, criminal, 8,9, 10, 

LICENSE ; See Dramshups; Peddlers, 1. 

LIEN, MECHAND’S. 

1. Mechanic's lien— Contractors—Partnership—Non-joinder—Notice— What suf- 
ficient.— Where a firm contracts to build a house, and suit is brought under the 
mechanic’s lien law, both members need not be joined as defendants ; either 
may be sued alone. 

In such case, a notice of plaintiff's claim is not rendered insufficient from the 
facts that it alleges the demand to be against both members of the firm, and not 
merely against the oue made defeudant. (Putnam vs. Ross, 46 Mo., 337.) —Put- 
nam v. Ross, 116. 

LIEN, VENDOR'S. 

1. Vendor's lien— Deed reserving—Note for unpaid purchase money—Misdescrip - 
tion of, in deed—Purchase with notice of lien, etc., etc. —A. made a written 
agreement with B. to sell him certain land, for a given sum of money and the 
assumption by B. of certain incumbrances upon the land. Accordingly, A. 
and his wife executed their deed for the land. The deed referred to the en- 
cumbrances and contained a clause, reserving to the grantor a vendor’s lien 
for the unpaid purchase money. The note given for the amount fell due in 
July, but was described in the deed as maturing in August. B. afterwards 
made a deed of trust on the land to secure the prior encumbrances, and sold 
the same to C., who purchased with notice of the vendor’s lien. Held, 1; 
that C. took the land, subject to the vendor’s lien. 2; that the note was merely 
evidence of the debt, and an improper description of the note in the deed 
would net effect the lien. 8; that evidence identifying the note as given for 
the purchase money was competent. 4; it was not material that the note was 
made payable to A’s wife and not to A. himself.—Sitz v. Deihl, 17, 

2. Vendor's lien—No waiver of, where vendor retains title, etc.—As long as the 
vendor retains the legal title to land, there can be no waiver of the lien for 
the unpaid purchase money. The title being in himself, he can retain it until 
he is fully paid; and the taking of other or additioual security of itself is no 
waiver of the right. (Adams vs, Cowherd, 80 Mo., 458.)—Strickland v. Sum- 
merville, 164. 

8. Land and land titlee—Mortgages— Vendor's lien— Waiver of.—A vendor's 
lien on real estate is not waived by taking additional security, where the in- 
strument creating the security, in terms retains the vendors’ lien. The implied 
lien will be sustained whenever the vendor has taken the personal security of 
the vendee only, by whatever kind of instrument it may be manifested; and 
any bond, note or covenant given by the vendee alone, will be considered as 
intended only to countervail the receipt for the purchase money contained in 
the deed, or to show the time and manner in which the payment is to be made, 
unless there is an express agreement between the parties to waive the equit- 
able lien. And on the other hand, the lien will be considered as waived when- 
ever any distinct or independent security is taken, whether by mortgage of 
other land, or pledge of goods, or personal responsibility of a third person ; 
and also where a security is taken upon the land, either for the whole or a part 
of the unpaid purchase money, unless there be an express agreement that the 
implied lien shall be retained. —Emison v. Whittlesey, 254. 


LIMITATIONS, 

1. Limitations, statute of —Absence of defendant from State—Const. Stat.—The 
exception in the statute of limitations, which prevents time from being a bar 
on account of the absence of the defendant from the State, (Wagn. Stat., 919, 
2 16,) only applies to those who were residents of the State at the time the 
cause of action accrued.—Fike v. Clarke, 105. 

2. Administrator—Limitations, stutute of —Letters, grant of —Averments as to.— 
Au administrator, although not bound to plead the general statute of Jimita- 
tions, must, in order to avail himself of it, plead the statute specially applying 
tb suits against him in his official character; and must also allege the granting 
of his letters in the manuer, and within the time preseribed by law.—Stiles 

Admi’x. v. Smith, 363. 
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LIMITATIONS, continued. 


3. Administrator—Suit by, against ereditor—Counter-clainm— Limitations, stat. 
ule of. —The special statute of limitations touching administrators, contem- 
plates cases where the creditor in the first instance brings his claim against the 
estate, and has no application to suits by the administrator against the credi. 
tor, where the demand of the latter is set up as a counter-claim. In such suit 
the only statute which can be pleaded against the counter-claim, under the 
statute (Wagn. Stat., p. 1274, 3 3), is the general limitation law.—Jd. 

See Ejectment, 2,5; Railroads, 2. 


MALICE; See Railroads, 4, 5, 10, 11, 12. 

MALICIOUS PROSECUTION ; See Railroads, 10 11, 12 

MANDAMUS; See Justices’ Courts, 9. 

MECHANIC’S LIEN; See Lien, Mechanic’s. 

MILITARY BOUNTY LAND; See Evidence, 5; Mortgages and Deeds of Trust. 


1. Deeds of trust—Implied power in trustee to sell for debts of cestui que trust-— 
A deed of trust,which binds the property conveyed for the payment of the bene. 
ficiary’s debts, without express words, vests in the trustee an implied power 
to sell for that purpose.—Porter v. Schofield, 56. 

2. Deed of trust—Sale under—Trustee— Description of in deed.—A trustee’s deed, 
which describes him as trustee, and is signed by him with the word “trustee” 
added to his name, and describes the land conveyed by him as part of the lands 
deeded to him by the deed of trust, contains a sufficient reference to the source 
of his power to validate his sale and deed.—ZJd. 

8. Mortgage, to firm name.—The fact that a mortgage is given to mortgagees 
in their firm name, does not affect its validity.—Orr & Chesmore v. How, 328. 

4. Mortgage—Redemption— Sale of equity of —Sale of title— Foreclosure, ete.— 
Mortgaged lands having been sold by the mortgagee, it was decreed by the 
court that the mortgagor might redeem on payment of the purchase money 
and the value of the improvements, etc., and on failure to redeem, the court or- 
dered sale of the equity of redemption, and after deducting expenses of sale 
and costs and payment of amounts due the mortgagee and purchaser at the 
mortgage sale, for improvements, payment of the surplus to the mortgagor. 
Held, that the decree, although not asked for by the mortgagee was proper, 
except that the whole title should have been sold instead of merely the equity 
of redemption. A strict foreclosure under the English practice, is foreigu to 
ours and therefore improper.—Dayis v. Holmes & Elliott, 349. 

5. Mortgage to county—Irregular foreclosure—Sale—-Title of purchaser 
a8 against mortgagor.—W here the order of a county court foreclosing a mort- 
gage given tothe county to secure a school debt, did not truly recite the debt 
80 as sufficiently to identify the mortgage, Aeld, that sale thereunder did 
not transfer any legal title, but the purchaser became in equity entitled to the 
mortgage debt, and might use the forfeited mortgage to protect him in the 
possession of the premises against the mortgagor and his heirs, In such case 
the latter may redeem; and until then the purchaser must account for the 
rents and profits, which however, may go to the satisfaction of the mortgage 
debt. (See Jones vs. Mack, 53 Mo., 147.}—Honaker v. Shough, 472. 

6. Mortgages and deeds of trust—Proceedings at law on same debt—Attachment 
—Sale of mortgaged property—Purchase by mortgagee— Purchase by stranger 
—Subsequent foreclosure as to part purchased by stranger—Contribution.— 
A. mortgaged certain Jands to B., and afterwards, in a proceeding at law by at- 

tachment for the debt secured by the mortgage, B. had these lands sold, pur- 

chasing a part of them, and ©. a stranger purchasing a part. Subsequently 

B. brought an action on the mortgage, asking for a foreclosure thereof only as 

to the land purchased by C. Held, that B. had no right in au action at law on 
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MILITARY BOUNTY LAND, continued, 


the debts secured by the mortgage to sell and buy in the mortgaged property, 
and that his purchase left the lands as they stood before, and that C’s pur- 
chase, if valid at all, only amounted to a purchase of the equity of redemption ; 
that C. had a right to demand that all the mortgaged property be brought be- 
fore the court for foreclosure, in order that the other lands might bear their 
proportion of the entire indebtedness, and that without so doing B, had no 
standing in court.—Young & Co. v. Ruth, 515. 
See Conveyances, 1; Land and Land Titles,4 ; Sheriff’s Sales, 7, 


N. 


NEGLIGENCE ; See Damages, 1, 2; Railroads, 1, 19, 22 
NORTH-WESTERN INSANE ASYLUM. 


1. Crimes and punishments—Embezzlement—Donations to N. W. Lunatic Asy- 
lum—Failure of agent to pay over— What remedy proper.—An agent of the 
County of Buchanan who under the act of March 28th, 1872, (Wagn. Stat., 
1706, 3 7) received a donation to be paid over to the commissioners for the 
North-western Insane Asylum “as soon as the same should be located at or 
near the City of St. Joseph,” would not be liable to indictment for embezzie- 
ment under 3 41, Art. 3, of the statute touching Crimes and Punishments 
(Wagn. Stat., 459--60,) for failure to pay over the money to the institution be- 
‘ore it was permanently located at that point. The proper remedy in case of 
default in payment of money to that asylum when the same was due, would 
be a prosecution under 3 25, of said act of March, 28th, (Wagn. Stat., p. 170). 
The agent would also be liable therefor to a civil action.—State v. Bittinger, 
596. 


NOTICE ; See Land and Land Titles, 6; Publication. 


OFFICERS ; See Constable; County Treasurer; Schools and School Lands ; 
Sheriff’s Sales. 


P. 


PARENT AND CHILD ; See Guardian and Ward ; Intants. 

PARTNERSHIP. , 

1. Partnership—Action at law will not lie between.—The law is well settled, that 
one partner cannot maintain an action at law against his co-partner for money 
paid on account of the indebtedness of the firm.—Bond v. Bemis, 524. 

See Lien, Mechanic’s ; Mortgages and Deeds of Trust, 3. 

PEDDLERS. 

1, Licenses—Peddlers—Constitutionality of.—The law touching peddlers’ licenses, 
(Wagn. Stat., p. 979, 3 127,) is not in conflict with the Constitution of the 
United States, as discriminating in favor of manufactures of this State, and 
against those of other States. The law simply creates a tax upon a calling, 
and not one in any manner upon property. The amount of the tax is not reg- 
ulated by the value of the article sold. 

The peddlers’ license law does not attempt to regulate inter-state commerce. 
—State v. Welton, 288. 

PENITENTIARY. 

1. Penitentiary—Contracts for labor may be interfered with by act of Legislature. 
—Neither the warden nor the inspectors of the State Penitentiary can make 

contracts for convict lavor, which will preclude the Legislature from adopting 











eee 














624 INDEX. 


PENITENTIARY, continued. 
another system necessarily interfering with the execution of such contracts. 
If parties contracting with the State thereby sustain loss, they undoubtedly 
have a claim against the State, but such as it is not in the province of the 
courts to allow.—Hancock, Roach & Co. v. Ewing, 101. 

POWERS; See Mortgages and Deeds of Trust, 1, 2. 

PRACTICE, CIVIL. 

1. Practice, civil—Note, non-filing of—Continuance— Production of note, ete.— 
Where suit is brought, by a subsequent indorsee against one who is the payee 
and prior indorser of a note, the non-filing of the note with the original peti- 
tion constitutes no ground for granting a continuance to defendant. Section 
51, Art. VI of the Practice Act (Wagn. Stat., 1022) has no application to such 
acase. Where an inspection of the note referred to in the petition, is neces- 
sary to enable defendant to prepare his defense, 33 36, 37, Art. IX of said act 
(Wagn. Stat., 1044) point out the proper way in which to procure its produc- 
tion.—Jeffries v. Flint, 29. 

2. Practice, civil—Dismissal— Reinstatement.—After the dismissal of a cause, it 
is competent for the court during the same term to reinstate the case.—Brown 
Adm’r of Kirkpatrick, v. Foote, 178. 

3. Motion— When part of the record.—A motion is no part of the record unless 
made by a bill of exceptions.—ZJd. 

4. Practice, civil—Scire facias—Continuance of cause— May be set aside, when.— 
Where suit on a recognizance is continued to the next term, and defend- 
ant is informed that he may depart in conformity thereto, it is manifest 
error to set aside the continuance and try the case at the same term; and an 
answer in such case setting up the continuance and attendant circumstances 
is a good defense. 

While a court has the undoubted right to set aside an order continuing a 
cause, yet this never should be done in a manner to operate as a surprise upon 
the other party ; and never without the existence of the most urgent reasons 
for vacating such order.—State v. Whittsell, 430. 

5. Practice, civil—Filing of contracts signed by both parties not required 
when—Const. Stat.—The statute which provides for the filing of the con- 
tract sued on with the petition (Wagn. Stat., 1022, 3 51), has no application 
to a contract signed by both parties. (Campbell vs. Wolf, 33 Mo., 459.}— 
Bowling v. Hax, 446. 

6. Contract—Suit upon—Proof of subscribing witness.—Under the present law 
permitting parties to testify, it is unnecessary, where suit is brought on a 
contract, to call a subscribing witness to prove the instrument. This proof 
may be made by the party himself.—ZJd. ‘ 

See Costs ; Tender, 1, 2. 

PRACTICE, CIVIL—ACTIONS. 

1. Ourator—Action against by widow for child's share—Remedy, form of, ete.— 
Suit, in the nature of an action for money had and received by a widow against 
the curator of her minor children, for her child’s share (Wagn. Stat., 539, 3 4) 
of certain funds, which had been paid over by the administrator to the cura- 
tor will not lie. Where she fails to claim the amount till it has passed from 
the administrator to the curator, semble that her only remedy would be a bill 
in equity, conjoining all persons in interest as parties, and adjusting their res- 
pective rights by appropriate decrees.—Skeen v. Johnson, 24. 

See Husband and Wife, 3; Partnership, 1; Quieting Titles. 

PRACTICE, CIVIL—APPEAL. 

1. Practice, civil—Bill of Exceptions—Filing of in vacation without consent— 
Effect of. —A bill of exceptions in order to become part of the record must be 
signed and filed during the term at which judgment is rendered ; except that 
by consent of parties, also made matter of record, it may be signed and 


filed at a subsequent period.—West v. Fowler, 300, 
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PRACTICE, CIVIL—APPEAL, continued. 

2. Practice, civil—Appeal—Record— Motions,—Motions in arrest and fora new 
trial constitute no part of the record, unless they are incorporated in the bill 
of exceptions.—Blount v. Zink, 455. 

8. Practice, Supreme Court—Bill of exceptions—How must be signed.—A bill of 
exceptions signed neither by the judge, nor in case of his refusal, by the by- 
standers. (Wagn. Stat., p. 1044, 3 30) is a nullity and will be disregarded by 
the Supreme Court.—-Smith v. The Hannibal and St. Joseph Railroad Company 
and Jumes A. Meyers, 601. 

See Justices’ Courts, 1, 3, 4, 7, 8,9; Practice, Supreme Court. 

PRACTICE, CIVIL; NEW TRIALS. 

1. Practice, civil—Motion for a new trial—What must be embraced in.—Semble, 
that propositions of law or fact, not embraced in the motion for a new trial, 
will not be considered by the supreme court. Gorman, Adm’r v. Aust, 163. 

2. Practice, civil—Motion for new trial—Action of court on— When discretion- 
ary.—It is a matter resting in the discretion of the court to overrule a mo- 
tion for new trial, based upon the allegation that at the day of the trial one 
of the attorneys had just died, and his partner was so ill as to be unable to 
attend court.—Jones v. St. J. F, & M. Ins. Co., 342. 


See Practice, civil; Appeal, 2. 

PRACTICE, CIVIL—PARTIES. 

1. Administrators, suit by--Descriptio persone.—Where a note was given to an 
administrator in his represtative capacity merely as a description, suit may be 
brought by him in his individual capacity.—Smith v. Monks, 106. 

See Husband and Wife, 3; Lien, Mechanic’s, 1; Practice, civil—Pleading, 
2, 3. , 
PRACTICE, CIVIL—PLEADING, 


1. Practice, civil—Pleading—Replication—Negative pregnant.—In suit for dam- 
ages against a railroad company for killing stock, the answer of the road set 
up a contract on the part of plaintiff to erect a fence along the road, charging 
that by reason of his failure to fence, the stock got upon the road. Plaintiff, 
in his replication, denied that he was bound by any contract with the company 
to build a fence on his own land on the line of the said road, as stated by de- 
fendant, and denied, “‘that plaintiff’s stock came on said road by reason of 
plaintiff not building a fence that he was bound to build by reason of anv con- 
tract that he had made.” He/d, that under our liberal practice, such a denial 
being collaterally set up in the pleadings, was sufficient to require defendant to 
produce the contract on the trial, so that its terms could be construed by the 
court.—Ells v. Pacific R. R., 278. 

2. Practtce, civil—Pleadings—Caption—Names of parties.—In suit by a firm 
where the individual names of plaintiffs are set out in the caption of the peti- 
tion, that is sufficient. —Orr v. How, 328. 

8. Practice, civil—Demurrer—Nonjoinder of parties—Principal and surety.— 
In an action to recover money charged to have been fraudulently obtained by 
defendant, the petition alleged that a judgment had been rendered against 
plaintiff as principal and defendant as surety on a bond; that defendant falsely 
represented that he had paid off and satisfied the execution ; that on the faith 
of such representation, at the instance and request of plaintiff, one “A.” paid 
defendant the amount sued for; that, in point of fact, the judgment had been 
sutisfied, not by defendant, but by one “B.” Demurrer charging defe ct of par- 
ties held not well taken. Although B. might sue defendant, as one of the de- 
fendants in the original execution, for money paid to his use, he could not sue 
on the claim of “A,” as there was no privity between them, and defendant 
could not be held liable to ‘‘A” for the money paid by him, the same being paid 
at the instance of plaintiff. Money so paid might be considered as paid by 
plaintiff, who would have a right to look to defendant, while “A” could look to 
plaintiff—Menefee v. Arnold, 368. 


40—vVoL. Lv. 
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PRACTICE CIVIL—PLEADING continued. 

4. Practice, civil—Demurrer— Answer waives.—To bring an issue raised by de. 
murrer before the Supreme Court, defendant must stand upon his pleading. By 
answering over he waives his demurrer.—Ware v. Johnson, 500. 


5. Trespass—Injunction.—An action for trespass may embrace a prayer for in- 
junction, (Wagn. Stat., 1029, 3 4.)}—ZJd. 

6. Practice, civil—Pleadings—Corporation cannot deny its existence, when.—In a 
suit by attachment against a foreign corporation, where defendant voluntarily 
appeared and gave bond in its corporate name, Aeld, that the company was 
thereby estopped from denyiug its corporate existence. (Seaton vs. Chicago, 
R.L & P.R. R, Co., ante p. 416.)—Smith and Rowland v. Burlington & Mo. 
R. R. R., 526. 

7. Practice, civil—Supplemental answer—Leave to file at close of evidence, 
etc.—It is a matter resting in the discretion of the Circuit Court under the 
circumstances of the case to allow or forbid the filing of a supplemental 
answer, after the evidence is closed. Where, for example, the facts propos- 
ed to be set up might have been discovered by use of ordinary diligence, 
and it did not appear that the refusal would work a prejudice to the ap. 
plicant, the court acted properly in refusing permission to file further such 
pleading.—Henderson v. Henderson, 534. 

8. Fire insurance—Account of loss—Furnishing proof of—Delay, waiver of~ 
Allegation as to.—Where by the terms of a fire insurance policy, a particular 
account of the loss was to be furnished to the company within thirty days there 
after, held, that in suit upon the policy, plaintiff might show, without specially 
alleging the fact, that delay in furnishing the account beyond the thirty days 
occurred by reason of the acts and with the consent of the company. Nospe 
cial averment of waiver is necessary under the Practice Act. (Wagn. Stat., 
1020, 3 42.) And such proof of waiver is not an excuse for non-performance ; 
but proof of performance within the meaning of the contract. A fortiori, 
such is the law where the company not only acquiesces in the delay, but re- 
quests that the statement of loss be made more full and exact.—Russell & Co. 
v. The State Ins, Co., 585. 

See Administration, 4, 5, 6; Attachment, 2; Arbitration and Award, 1; 
Bills and Notes, 1; Liens, Mechanic’s, 1; Practice, civil, 1, 3; Practice, 
civil—trials, 10; Practice, Supreme Court, 4, 5; Surety, 1. 

PRACTICE, CIVIL—TRIALS. 

‘1. Practice, civil—Court—Jury—Instructions.—Where parties leave the court to 
find the facts it is useless to multiply instructions.—Beck v. Pollard, 26. 

2. Practice, civil—Instructions—Evidence.—Instructions having no evidence on 
which to base them should not be given.—Fike v. Clark, 105. 

3. Practice, civil—Jury— Waived when—Const. Stat.—Where neither defendant 
nor his attorneys are present on the day set for trial, the court may, although 
answer has been filed, proceed to try the case ex parte, without a jury. In 
such case a jury is held to be waived. (Wagn. Stat., 1941, 314.) Filing of 
an answer is not an “appearance” as meant by that statute—Jones v. St. J. F. 
& M. Ins. Co., 342. 

4. Practice, civil—Instructions should be taken as a whole.—Instructions are 
proper, where, taken as a whole, they do not confuse or mislead the jury, and 
fairly present the law of the whole case.—Clements v. Maloney, 352. 

5. Practice, civil—Instructions, evidence.—Instructions not warranted by the proof 
are properly refused.—Corby, Ex’r of Corby v. Butler, 398, 

6. Practice, civil—Instructions, ete.—Instructions not based on evidence, should 
not be given.—Fellows v. Wise, 413. 

7. Practice, civil—Instruction—Error—Surplusage, ete—Where the objection- 

able part of an instruction is merely superfluous, and calculated to mislead 

no one, the granting of it is no ground for reversal.—Bowling v. Hax, 446. 
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PRACTICE, CIVIL—TRIALS, continued. 

8. Practice, civil—Instruction—Question of fact for jury.—The giving of an 
instruction which calls upon the court to pass upon a question of fact, is 
manifest error.—Jd. 

9. Practice, civil—Instructions—Promissory Notes—Jeofails, statute of, ete.—An 
instruction, which leavys it for the jury to determine the question whether the 
instrument sued on was a promissory note, is bad; but where that question is 
wholly immaterial to the issue and is purely technical; held, that under the 
statute of jeofails (Wagn. Stat., 1036, 3 19) such error would not authorize a 
reversal of the cause. (See Wagn. Stat. 1067, 3 38; 1084, ¢ 5; 1027, 3 20.) 
—Lee v. Dunlap, 454. 

10. Practice, civil—Objection that petition states matter of lawo— When not consid- 

ered by Supreme Court.—The objection that plaintiff's petition sets up 

matters of law will not be considered by the Supreme Court,when not raised in 
the trial court by instructions, motion to strike out, demurrer or answer.— 

Karle v. The K, C., St. Jo. & C. B. R. R. Co. 476. 


11. Instructions should be taken as a series.—If, when taken together, instructions 
are correct and not calculated to mislead, they are properly granted.—ZJd. 


12. Practice, Supreme Court—Invective of counsel.—It is for the trial court to de- 
termine whether counsel transcend the limits of professional duty and propri- 
ety, and that determination cannot be assigned for error in the appellate 
court.—State v. Hamilton, 520 

13. Evidence—Impeachment of witness— General reputation as to moral character 
may be proved.—In discrediting a witness,the examiner is not restricted to 
inquiries as to his reputation for truth. The examination may extend to his 
reputation for moral character generally.—Jd. 

14. Practice, civil— Witnesses, re-examination of—NMatter discretionary with 
court.—When a party has examined his witness and the other party has cross- 
examined him, it is then generally discretionary with the court whether a re- 
examination will be allowed; and before the Supreme Court will interfere in 
such a case, manifest abuse and injustice would have to be shown.—ZId, 

15. Practice, civil—Instructions refused—Others given in lieu of.—The refusal to 
give instructions is not error when others are given in lieu thereof which fairly 
present the law of the case.—Martin v. Smylee, 577. 

16. Jnstructions—Disputed facts, combination of in single instruction.—It is only 
necessary to instruct a jury as to disputed facts. And the court need not com- 
bine in one instruction all the facts proper to be considered.—Russell y. State 
Ins. Co., 585. 

PRACTICE, CRIMINAL, 


1. Scire facias—Bond—Appearance—Forfeiture at term subsequent to, ete.— 
Where pursuant to the terms of his recognizance a prisoner presented him- 
self ata term of court therein named and remained in court during the 
term ready to obey its orders, and no measures were taken to commit him or 
otherwise secure his appearance at any subsequent term, on adjournment the 
bond would be discharged, and could not be forfeited by the failure of the 
prisoner to present himself at a subsquent term.—State v. Mackey, 51. 

2. Criminal law—Indictment—Robbery in first degree—Conviction of in second 
degree—Autre fois acquit.—One indicted for robbery in the first degree cannot 
be convicted of robbery in the second degree ; and, in such case, a verdict of 
robbery in the second degree operates as an acquittal of robbery in the first 
degree.—State v. Brannon, 63. 

8. Criminal law—Robbery in first and second degrees—Grand Larceny. etc.— 
Where an indictment, charging robbery in the first degree, contains alMhe 
descriptive elements of grand larceny, and defendant, under the indictment, 
might have been convicted of the latter offense, but was in fact found guilty of 
neither, but only of robbery in the secopd degree, he cannot afterward be ar- 
raigned and tried for either.—ZJd. 
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PRACTICE, CRIMINAL, continued. 

4. Criminal law—Separation of jury— When not a ground for new trial.—The 
mere fact of the separation of the jury will not invalidate the verdict or fur- 
nish grounds for a new trial, unless it be made to appear that they have been 
tumpered with, or that they have acted improperly.—State v. Dougherty, 
69. 

5. Practice, criminal— Rule of court— Right of attorneys to cross-examine.—Where 
two defendants in a criminal trial were represented each by separate counsel, 
and required different: defenses, held, that a rule of court forbidding more 
than one counsel on either side to examine witnesses, in so far as it deprived 
either of said attorneys of the right to cross-examine witnesses, was null and 
void.—State v. Bryant, 75. 

6. Homicide—Evidence—Character of deceased, as violent, ete., shown when.—In 
a case of homicide, where it is doubtful whether it was committed with malice 
or from a well grounded apprehension of danger, it is proper to show that the 
deceased had the reputation of a violent or dangerous man. Jd. 

4. Practice, criminal—Instructions as to degrees of a crime.—Whenever the evi- 
dence shows that a defendant may well be convicted of either of different de- 
grees of the crime charged, the jury should be informed by the court, in what 
those degrees consist.—Jd. 

8. Larceny—Evidence—Time of going off with property—Declarations then as 
to his motives and designs.—On a trial for larceny the prisoner cannot make 
evidence for himself by adducing his own declarations as to his motives and 
designs at the time he went away from his home with the property.—State v. 
Shermer, 83. 

9. Se made to return property at time of taking—Evidence 
as to.—In larceny for stealing a horse, evidence was held admissible to show 
that just before taking the horse away, the prisoner had made arrangements 
with a third person to return the animal to his owner after he had been driven 
to a certain town. Such evidence was proper to explain the conduct of the 
prisoner and to show his intention at the time of leaving.—ZJd. 

10. Criminal law—Larceny—Property must be taken animo furandi.—The 
taking of property without the animus furandi cannot constitute the crime 
of larceny. Thus, where property was delivered to defendant under con- 
tract of sale, purtof the purchase money to be paid on time, and the purchaser 
to retain and use the property meanwhile, and there was no pretense that 
at the time of the sale he had a felonious intent, he cannot be held guilty of 
larceny, from the fact that, after keeping and using the same for several 
months under the contract, he carried itaway witnout completing the payment. 
—Ia. 

11. Practice, eriminal—Indictment— Grand Jury—Plea in abatement.—An objec- 
tion that certain members of a grand jury were discharged by the court, and 
others sworn in their places, and that being so altered the jury found the in- 
dictment, cannot be raised by plea in abatement.—State v. Drogmond, 87. 

12. Criminal law—Guardian—“ Other persons” —Defiling girl under eighteen— 
Construction of Statute-—In a prosecution under the statute (Wagn. Stat. p. 
500, 2 91) for defiling a girl under eighteen years of age, held, that mere per- 
mission given her to help the prisoner plant corn was not confiding her to his 
care and protection within the meaning of the law. The statute contemplated 
that the “other person,” should stand in a position similar to that of a guar- 
dian, not necessarily that of a legal protector, but in an attitude of special 
trust, care and supervision.—State v. Arnold, 89. 

13. Practice,criminal-Venue,change of —Discretionary with court to grant,when— 
@mended statute touching —Where the prisoner applied for change of venue on 
the ground of prejudice in the judge and the application was made properly and 
in time, under 3 19, (p. 1097, Wagn. Stat.,) it was imperative on the court to 

grant the application. But under the act of 1873, amending @ 19 (Sess. Acts 

1873, pp. 56--7,) it was left discretionary with the court either to grant or re- 

fuse the prayer. 
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PRACTICE, CRIMINAL, continued. 


Section 19, and its amendment apply equally to all petitions for change of venue 
as well when made for causes set forth in 3 15, as in subsequent ones of the 
statutes. (Wagn. Stat., p. 1097.)—State v. O’Rourke, 440. 

14. Practice, criminal—Jurors, competency of.—The examination of jurorsin a cer- 
tain cause showed that they had not formed or expressed an opinion concerning 
any material fact in controversy, which would influence their judgment, and 
were not related to the party. Held to be competent.—State v. Evans, 460, 

15. Practice, criminal—Evidence—Who the perpetrator—Admissions of third 
parties.—In a criminal case, the defendant cannot introduce the admissions of 
a third party tending to show that such party, and not the defendant, com- 
mitted the crime charged.—ZJd, 


16. Practice, criminal— Reasonable doubt, what is —A “ reasonable doubt” of de- 
fendant’s guilt, such as will justify an acquittal, must be a substautial doubt of 
guilt and not a mere possibility of innocence.—Jd, 


17. Crimes and punishments—Embezzlement— Donations to N. W. Lunatic Asy- 
lum—Failure of agent to pay over—What remedy proper.—An agent of the 
county of Buchanan, who under the act of March 28th, 1872, (Wagn. Stat. 
1706, 3 7) received a donation to be paid over to the commissioners for the 
North-western Insane Asylum “as soon as the same should be located at or 
near the city of St. Joseph, would not be liable to indictment for embezzle- 
ment under 3 41, art. 3, of the statute touching Crimes and Punishments, 
(Wagn. Stat. 459-60) for failure to pay over the money to the institution before 
it was permanently located at that point. The proper remedy in case of default 
in payment of money to that asylum when the same was due, would be a pros- 
ecution under 3 25 of said act of March 28th, (Wagn. Stat. p. 170). The agent 
would also be liable therefor to a civil action.—State v. Bittinger, 596. 

See Statute, Construction of, 2. 


PRACTICE—SUPREME COURT. 


1. Practice, Supreme Court—Evidence—Chancery.—Generally the Supreme 
Court has no power to review facts except in chancery cases.—Beck v. Pol- 
lard, 26. 

2. Practice, Supreme Court—Death of party—Administrator, substituted how.— 
Where defendant dies, pending an appeal in the Supreme Court, his adminis- 
trator cannot besubstituted in his stead, on motion of the adverse party. Such 
substitution can be made only on the voluntary appearance and consent of the 
administrator, or after service aud summons issued for the purpose of revivor. 
—Jeffries v. Flint, 29. 

8. Practice, civil—Supreme Court—Bill of exceptions—Filing of, ete—Where a 
bill of exceptions is not filed in time, it may be stricken out on motion.— 
Wright v. Sheur, 70. 

4. Demurrer—Final judgment—Review.—The action of the trial court in over- 
ruling a demurrer, where no final judgment was rendered thereon, cannot be 
made the subject of review in the Supreme Court.—Nat’l] Banking and Ins. 
Co. v. Knaup , 154. 

5. Demurrer—Motion to strike out—How brought up.—A demurrer and the ac- 
tion of the court thereon form a part of the record, and when the party stands 
upon his pleading it may be brought up without a bill of exceptions ; but « mo- 
tion to strike out, unless so preserved, forms no part of the record and cannot 
be carried up to the Supreme Court.—Jd. 

6. Practice—Supreme Court—Refusal to prosecute—Voluntary dismissal.— 
Where a plaintiff refuses to prosecute his suit, and judgment of dismissal for 
want of prosecution is rendered, it amounts to a voluntary dismissal on his 
part as heis no longer in court for any purpose.—Pacific R. R. v. County 
Court of Franklin Co., 162. 


4. Supreme Court—Decisions of—What points should be reviewed.—Although 
the decision of a single point in a case may determine the affirmance or re- 
versal of the judgment in that case, it does not follow that the court may not 
proceed to examine and decide other points which the record presents.—Kane 

v. McCown, 181. 
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PRACTICE—SUPREME COURT, continued. 

8. Practice—Supreme Court—Jury— Evidence, ete.—This court will not disturb 
the verdict of the jury on a question of conflicting evidence in an action for dam- 
ages.—Perkins v. M., K. & T.R. R. Co., 201. 

9. Supreme Court—Assignment of errors.—Appeal dismissed for failure to file 
assignment of crror, statement of brief, etc.—Clark v. Estees, 253. 


10. Practice—Supreme Court—Bill of exceptions—Signing and filing of —A 
bill oftexceptions, not signed by the judge till his office had been abolished by 
the act of the legislature, and not filed by the clerk, will not be reviewed by the 
Supreme Court. The bill, until both signed and filed, forms no part of the re- 
cord. (Wagn. Stat., p. 1043, 3 28 and 1044, 3 31.) The term “filed” as em- 
ployed in the latter section comprehends the entry made by the clerk on the 
reeord.—Fulkerson v. Houts, $01. 

See Justices’ Courts 4, 8; Practice, civil—Appeal; Practice, civil—New 
Trials, 1; Practice, civil—Trials, 12, 14; Railroads, 18; Variance, 2. 

PRE-EMPTION. 

1. Pre-emption in another’ s name in fraud of statute—Resulting trust— Equitable 
relief, when granted.—W here one enters land which he cannot legally enter in 
his own name, in the name of another, in evasion of the law, no trust will 
result in his favor and equity will grant him no aid.—Higgins v. Higgins, 
346. 

PRINCIPAL AND AGENT; See Agency. 

PRINCIPAL AND SURETY; See Surety. 

PUBLICATION ; See Attachment, 1, 2,9, 10, 11, 12, 18; Judgment, 1. 


Q. 


QUIETING TITLE. 

1. Action to quiet titlek—Answer, what estops defendant.—In suit under the stat- 
ute, (Wagn Stat., 1022, 33 53, 54,) to quiet title where defendant by his answer 
disclaimed all right and title adverse to the petitioner, but also denied plain- 
tiff's title, Aeld, error in the court to enter upon a trial of the cause. The dis- 
cluimer operated as a bar to any adverse claim of defendant; that portion of 
defendant’s answer denving plaintiff's tide was a mere nullity and surpluasge. 
—Jordan v. Stevens 361. 


RAILROADS. 
1. Railroads—Crossing—Killing of stock—Prima facie case—How made out— 
How rebutted— Double damages.—Proof that stock were killed at a road cross- 
ing by a railroad train and that the bell was not rung, and the whistle not 
sounded, for an interval of eighty rods from the crossing as required by statute, 
(Wagn. Stat., p. 310, 3 38,) is sufficient to make out a prima facie case against 
the company, without further evidence that its employes and servants were guilty 
of negligence which caused the damages. In order to free itself from liability, the 
company must show that it has discharged every duty imposed by law; unless 
it be shown that the injured party has in some way contributed to the injury, 
or the circumstances rebut the presumption that the injury resulted from 
neglect of duty on the part of the company. In suit under the above statute, 
‘+ for double damages would be improper.—Howenstein v. Pacific R. 
. Co., 33. 

2. Mandamus—Certificate of stock—Statute of limitations—Begins to run, when. 
—A subscriber of stock in the Pacific Railroad Company in the year 1859 had 
paid up all calls, including $70, which had been paid to an agent of the com- 
pany who died without transmitting the sum, In 1870 the company declared 

the stock forfeited by reason of the non-payment of the $70. - 
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RAILROADS, continued. 


In mandamus to compel the issue of certificate of stock, the company set up the 
statute of limitations. Held, that the statute did not run in favor of defendant 
till the stock was declared forfeited.—Rice v. Pacific Railroad, 146. 
Railroads—Damage for ejecting passenger—Tender of fare—Effort to pro- 
cure ticket.—In an action for damages against a railroad company for ejecting 
plaintiff from defendant’s cars, evidence that a friend of plaintiff ofiered to pay 
the amount claimed by the conductor, while the latter was attempting to put 
plaintiff off the train for the refusal to pay his fare, was not proper evidence 
to show that plaintiff was from that time entitled to remain on the train, not- 
withstanding such refusal to pay in the first instance, 

In such suit evidence that plaintiff had made an ineffectual attempt to procure a 
ticket before entering the train, although incompetent to show his right to re- 
main on the cars without payment of fare, would be proper, nevertheless, in 
order to show his good faith in getting aboard without his ticket, and as a part 
of the res geste.—Perkins v. M. K. & T. R. R., 201. 

. Railroads— Putting passenger out of train—Malice of conductor—Liability 
of company.—When it becomes the duty of a railroad conductor to put off a 
pxssenger for refusal to pay his fare, (Wagn. Stat., p. 307, 3 28,) the company 
will be liable for any injury which may result to the passenger from the neg- 
ligent or improper manner in which the conductor performs this act; and the 
company is bound when in such case the injuries are iuflicted willfully or mal- 
iciously. 

Where the agents of a corporation act in the scope of their authority ina will- 
. or malicious manner, the company is responsible for resulting damages.— 
Ta. 

5. Railroad companies— When liable for malicious acts of their officers. —Semble, 
that where a conductor wrongfully and maliciously ejects a passenger from his 
train, the jury may, in addition to compensation for injuries received, assess 
exemplary or punitive damages, and Ae/d, that a slight circumstance, such 
as the retention of the officer in its employ by the company afterward will 
be construed into a ratification of its act, and the company will be so liable. 
—l. 

6. Damages—Railroad—Failure to fence—Injury—Presumption as to cause.—In 
an action brought under 343 of the Act, touching railroad corporations for 
killing of stock, (Wagn. Stat., 310-11) wherever it is shown that stock 
has been killed on the track where it is the duty of the company to fence 
in the road, and the company has failed to fence in the manner required 
by law, a prima facie case 1s made for plaintiff. It is not requisite that 
the plaintiff should show further by affirmative evidence, that the stock were 
caused to go upon the road by the failure of the company to fence it. (Fickle 
vs. St. L. K. OC. & N. R. R., 54 Mo. 219.)—Walther v. Pacific R. R., 271. 

4. Railroads—Damage to stock—Enclosed and timbered lands—Fencing— Const. 
Stat.—In suit for damage to stock under 343 of the Railroad Act, (Wagn. 
Stat., 310-11;) where it appeared that at the point of the accident, the road 
adjoined enclosed and cultivated fields on one side, but rough timbered and 
unenclosed lands on the other, and that the stock got upon the road from 
the unenclosed side, company held liable. Under a proper construction the 
statute contemplates that the road shall in such case be fenced, not only 
on the side on which the field is situated, but on both sides. —/d. 

8. Practice, civil—Pleading—Replication—Negative pregnant.—In suit for dam- 
ages against a railroad company for killing stock, the answer of the road set 
up a contract on the part of plaintiff to erect a fence along the road, charging 
that by reason of his failure to fence, the stock got upon the road. Plaintiff 
in his replication, denied that he was bound by any contract with the company 
to build a feuce on his own land on the line of the said road, as stated by de- 
fendant, and denied, “that plaintiffs stock came on said road by reason of 
plaintiff not building a fence that he was bound to build by reason of any con- 
tract he had made.” Held, that under our liberal practice, such a denial be- 
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RAILROADS, continued. 
ing collaterally set up in the pleadings, was sufficient to require defendant to 
produce the contract on the trial, so that its terms could be construed by the 
court.—Ells v Pacific R. R. Co., 278. 

9. Damages—Railroads—Stock getting on track by trespass on adjoining lands.— 
Semble, that when stock of a third party trespass upon the land of a pro- 
prietor, adjoining a railroad, and go from thence upon the road and are killed, 
the company will not be liable for damages.—ZJd. : 

10. Corporations—Liability of, for malicious acts of agent—Confined to what 
cases. —The result of the cases seems to be, that where corporations have been 
held liable for the malice of their agents, the acts of the latter were not only 
in the scope of the supposed authority of the particular agent committing the 
act complained of, but the act done by the agent was done in the performance 
of business coming within the purview of the objects and purposes for which 
the corporation was created, and the powers were conferred by the charter.— 
Gillett v. Mo. V. R. R, Co., 315. 

11. Railroad corporations—Suits against, for malicious prosecutions— When 
entertained— Reasonable cause no defense when.—A railroad corporation is not 
liable for a malicious prosecution, instituted by its agents, against one of its 
officers, in the name of the State, for alleged embezzlement of its funds; there 
being no pretense that any power was given the company to engage in such 
prosecutions or that they came within the scope of its general powers or 
purposes. 

In such suit for damages the company cannot defend by alleging that there was 
reasonable cause for the prosecution.—ZJd. 

12. Railroad companies liable to damages for malicious prosecutions when— 
Where railroad corporations, through the malice of their officers, institute 
groundless prosecutions, they should be made liable to the party injured in an 
action for malicious prosecution. 

The prosecution of criminal offenders, especially when irresponsible in a civil 
action, is notonly within the scope of the authority of such corporations but 
becomes their imperative duty.—/d.—Pxr Apams, J. Contra. 

13. Railroads—Enclosed timbered lands—F encing.—The statute concerning rail- 
road corporations, (Wagn. Stat. 310, 3 43,) intended that the company should 
fence in the line of their roads adjoining all enclosed lands, whether timbered 
or otherwise.—Slattery v. St. L., K. C. & N. R. R. Co., 362. 

14. Railroads, taxation of—State Board of Equalization—Act of March 10th, 
1871, applies to City of St. Joseph— Act constitutional— Tazation under,uni form. 
—The proper intention and construction of the act of March 10th, 1871, provid- 
ing a uniform system of assessing and collecting taxes on railroads (Sess. Act, 
1871, p. 56), was that all railroad property in this State was to be assessed by 
the State Board of Equalization; and that they were to ascertain the value of 
such property within the limits of any city, and transmit that amount as the prop- 
er assessment in favor of that city ; and that their action in this regard was ex- 
clusive of all other officers either State or municipal. Hence, the above act had 
the effect of repealing by implication the prior charter power of the City of St. 
Joseph to make the like assessment within the limits of that city 

Said act is not void as violating that provision of the State Constitution which 
declares that taxation on property shall be uniform. (State Const., Art. 1, 3 
30.) Under that law there is no exemption and no inequality in the taxation. 
For any omissivn to assess property or for too low an assessment, tlie Board is 
amenable to the same supervision as other Boards performing similar duties. 
—State, aril, K.C., St. J. « 0. B. R. R. v. Severance, 378. 

15. Railroads—Rolling stock of—Distribution for purposes of taxation—Act 
March J0th, 1871.—The rolling stock of a railroad company, as a general princi- 
ple, should be assessed and taxed where the corporation has its residence. But 
this principle of law may be modified by the legislature. And it was compe- 
tent fur the General Assembly, by the act of March 10th, 1871 (Sess. Acts 
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RAILROADS, continued. 


1871, p. 56) to say that for the purposes of taxation property of that descrip. 
tion should be distributed through the counties, cities or towns through which 
the road passed, in proportion to its length in those respective localities —Jd. 


16. Railroads—Act of March 10th, 1871—Tazes how collected by cities, etc., from 
R. R. Companies.—It is not an insuperable objection to the act of March 10th 
1871, for taxation of railroads, (Sess. Acts 1871, p. 56) that it desig- 
nates no particular mode by which cities and towns can collect the taxes from 
the railroads under the valuation made by the Board of Assessment. Where a 
statute creates a right and gives no remedy, the party may resort to the usual 
remedy applicable to such case.—ZJd. 

17. Practice, civil—Corporation, appearance of admits existence.—A corporation, 
by appearing to a suit, thereby admits its corporate existence.—Seaton v. Chi- 
cago, R. I. & P. R.R. Co., 416. 

18. Damages—Suit against railroads for, may be brought in name of party dam- 
aged—Jury may award double damages, when.-——Suit against a railroad com- 
pany to recover double damages for injuries tostock, need not be brought in 
the name of the State under 3 42 of the Railroad Statute (Wagn. Stat., p. 310), 
but may be instituted under 3 43 thereof, in the name of the owner. Double 
damages, although looked upon as punitive, may be also treated as compensa- 
tory. 

In such case the Supreme Court will not reverse the case, because double dam- 
ages were awarded by the jury instead of the court, no harm resulting from 
such irregularity.—ZJd. 

19. Damages—Railroads—Contributory negligence of deceased—Legal effect of. 
—In suit against a railroad company by the wife for the killing of her husband, 
under the Damage Act (Wagn. Stat., 519), if deceased was guilty of any negli- 
gence which contributed directly to cause his death, plaintiff cannot recover.— 
Karle v. K. C., St. J. & C. B. R. R. Co., 476. 

20. Damages—Railroads— Violation of ordinance as to speed, ringing of bells, 
etc.—-Where a city ordinance, duly authorized by law, expressly requires rail- 
road trains while passing through the city limits, to observe a certain rate of 
speed, to keep head-lights burning, and the bell ringing, failure to comply 
with such ordinance amounts to negligence, per se. But these violations do 
not fasten liability on the company, where they did not cause the damage.—ZJd, 

21. Railroads—-Trains—Running of at unusual hours—-Precautions—-What 
necessary.—Where a train is run through a populous city at an unusual hour, 
it is incumbent on its employes to take unusua! precautions to avoid accidents, 
and the failure to do so would anthorize a jury to infer negligence.—Jd. 

22. Railroads—Damages—Exercise of proper care by company— When necessary 
— Contributory negligence.—Mere carelessness on the part of the injured per- 
son will not excuse a railroad company, if by the exercise of proper care and 
prudence and the rulegand regulations prescribed by law, the injury could have 
been avoided.—ZJd. 

See Carriers, 2; Corporation, 5,6; Damages, 1. 2. 

RECOGNIZANCE;; See Practice, civil, 4; Practice, criminal, 1. 

RECORDS ; See Amendment, 1; Corporations, Municipal, 1 ; Evidence, 1, 5, 10; 
Practice, civil—Appeal, 2. 

REFERENCES. 

1, Equity—Reference not allowed unless by consent, when.—In proceedings in 
chancery to correct a mistake in the description of land in a conveyance, the 
court, under the statute, (Wagn. Stat., 1040, 312; 1041, 33 13, 17,) has no 
authority to award issues and refer them to be tried by referees, without the 
written consent of the parties. Such case does not come within the provis- 
ions of 318, p. 1041, Wagn. Stat.—Caulk v. Blyth, 293, 


REPEAL; See Statute, Construction of, 1 














634 INDEX. 


REPLEVIN. 

1. evin against constable— Title to property— Assessment of value—Return of 
to defendant.-In replevin against a constable for an unlawful seizure, where de- 
fendant put in issue plaintiff's title to the property, and the jury found for the 
plaintiff and assessed the value of the property at a greater sum than the 
amount of the execution, judgment should be for the return to the constable, 
of the entire property, or payment to him of its entire assessed value, and not 
merely for that of an amount equal to the execution. In such case the presump- 
tion would be that the jury found plaintiff to have no title to the property.— 
Long v. Cockrell, Adm’r, 93. 

2. Replevin—Action by married woman without joining husband—Remedy by de- 
fendant.—In replevin against a constable where it appears that plaintiff is a 
married woman, and her husband is not joined, defendant can obtain no per- 
sonal judgment against her. His appropriate remedy is suit against her bonds- 
men, under the “Claim & Delivery” act, (Wagn. Stat., p. 1027, 3 19,) for failure 
to prosecute the suit with effect.—Zd. 

REVENUE. 

1. Tax billka—May be amended by City Engineer after expiration of his term.— 
A tax bill may be certified anew by a City Engineer, after the expiration of his 
term of office, in order to cure informalities in his certificate—Kiley v. Oppen- 
heimer, 374. 

2. Railroads, taxation of—State Board of Equalization—Act of March loth, 
1871, applies to City of St. Joseph—Act constitutional— Tazation under, uniform. 
—The proper intention and construction of the act of March, 10th, 1871, pro- 
viding a uniform system of assessing and collecting taxes, on railroads (Sess. 
Acts 1871, p. 56), was that all railroad property in this State was to be assess- 
ed by the State Board of Equalization; and that they were to ascertain the val- 
ue of such property within the limits of any city, and transmit that amount as 
the proper assessment iu favor of that city ; and that their action inthis regard 
was exclusive of all other officers either State or municipal. Hence the above 
act had the effect of repealing by implication the prior charter power of 
the City of St. Joseph to make the like assessment within the limits of that 
city. 

Said act is not void as violating that provision of the State Constitution which 
declares that taxation on property shall be uniform. (State Const., Art. I, 3 30.) 
Under that law there is no exemption and no inequality in the taxation. For 
any omission to assess property or for too low an assessment, the Board is 
amenable to the same supervision as other Boards performing similar duties. 
—State, exrel. K. C., St. Jo. & C. B. R. R. Co. v. Severance, 378. 

8. Railroads—Rolling stock of—Distribution for purposes of taxation—Act 
March 10th, 1871.—The rolling stock of a railroad company, as a general prin- 
ciple, should be assessed and taxed where the corporation has its residence ; 
but this prineiple of law may be modified by the legislature. And it was com- 
petent for the General Assembly, by the act of Murch 10th, 1871 (Sess. Acts 
1871, p. 56) to say that for the purposes of taxation property of that descrip- 
tion should be distributed through the counties, cities or towns through which 
the road passed, in proportion to its length in those respective localities.— 
—ld. 

4. Railroads—Act of March 10th, 1871—Tazes, how collected by cities, etc., from 
R. hk. Companies.—It is not an insuperable objection to the act of March 10th, 
1871, for taxation of railroads, (Sess. Acts 1871, p. 56) that it designates no par- 
ticular mode by which cities and towns can collect the taxes from the railroads 
under the valuation made by the Board of Assessment. Where a statute cre- 
ates a rightand gives no remedy, the party may resort to the usual remedy ap- 
plicable to such case. 

See Dram-Shop, 1; Peddlers, 1; Streets. 


ROBBERY ; See Practice, criminal, 2, 3. 
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ST. JOSEPH, CITY OF. 

1. St. Joseph, city of—Act amendatory of charter—Recorder—Appeal from 
judgment of—Tri de novo.—The oa Sanat the charter of St. j Carn 
(Adj. Sess. Acts, 1863-4, p. 432,) authorizes appeals from the judgments of the 
recorder in the same manner and to such courtsas in case of appeals from jus- 
tices of the peace (3 7, 435). Held, that the appellate court is authorized to 
hear and try the cause de novo. (Boggs v. Brooks, 45 Mo., 232.)—City of St. 
Joseph v. Davenport, 572. 

SALES ; See Sheriffs’ Sales. 

SCHOOLS AND SCHOOL LANDS. | 

1. School—Sub-districts— Teachers in— Removal of, by local board— When author- 
ized— Action of damages— Directors personally liable, when.—Under the act of 
1370, (Wagn. Stat., 1243, 37, amendatory of Gen. Stat., 1865, p. 258, 3 6,) 
the local directors of a school sub-district have no authority to dismiss a 
teacher therein, unless for good and sufficient cause shown. And in an action 
against the board for discharging him, the question of his incompetency, or of 
the existence of other cause for his removal, is one for the jury to determine, 
and will not be weighed by this court. 

Where the action was not on contract, but to recover damages againt members 
of the board for forcibly dispossessing plaintiff of the school house, and wan- 
tonly obstructing him in the discharge of his duty; held, that defendants were 
not acting in the scope of their authority and where individually liable-—Mc- 
Cutchen v. Windsor, 149, 

2. Mortgages to county—Irregular foreclosure—Sale—Title of purchaser as 
against mortgagor.—Where the order of a county court foreclosing a mort- 
gage given to the county to secure a school debt, did not truly recite the debt 
so as sufficiently to identify the mortgage, held, that sale thereunder did not 
transfer any legal title, but the purchaser became in equity entitled to the 
mortgage debt, and might use the forfeited mortgage to protect him in the pos- 
session of the premises against the mortgagor and his heirs. In such case 
the latter may redeem; and uatil then the purchaser must account for the 
rents and profits, which however, may go to the satisfaction of the mortgage 
debt. (See Jones vs. Mack, 53 Mo., 147.)}—Honaker v. Shough, 472. 

See County Treasurer. 

SCIRE FACIAS; See Practice, civil, 4 

SEAL; See Conveyances, 1; Insurance, 1, 

SHERIFF; See Executions, 2; Sheriffs’ sales, 

SHERIFF’S SALES. 

1. Sheriff's sale—Purchase at by plaintiff in execution—Irregularities in judg- 
ment, etc.—Plaintiff in an exeeution issued on an irregular judgment, who pur- 
chases at the sheriff's sale, will hold the title, subject to divestiture by an after 
reversal of the judgment.—Holland v. Adair, 40. 

2. Sheriff's deed— Recitals in— What will nct pass title—A sheriff's deed recited a 
judgment and execution against A. andB., and levy of the same upon their in- 
terest in certain described land, and the sale on a day named of all the inter- 
est in said land of A., B. and C. It then proceeded to convey to the vendee at 
the sale all the title of A., B. and C., which the sheriff might sell by virtue of 
the execution. Held, that the sheriff's deed did not pass the title of C. to any 
land.—Julian v. Boren, 110. 

3. Conveyances—Corrections in open court—Acknowledgment of—Where a deed 
is corrected in open court, there would seem to be no necessity for a formal 
acknowledgment of the deed there corrected—Kane v. McCown, 181. 

4. Judicial sales held at church—Effect of —Where in consequence of the fact 

that a Cireuit Court House was occupied by United States troops, a neighbor- 

ing church atthe same county seat was used as a court house, a judicial sale 
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SHERIFFS’ SALES, continued. 


at the latter place would not be thereby rendered void. The obvious meaning 
of the execution law is to require judicial sales to be made at the door of the 
building occupied and used as a court house.—ZJd. 


. Deed by sheriff to purchaser—Delivery not necessary, when.—Where the deed 
to a purchaser at sheriff's sale is executed, acknowledged and recorded, and his 
title is decreed by the court to another, and the purchaser transfers 
to the other his rights under the purchase, no formal delivery by the 
sheriff to the purchaser is necessary; the law in such cases will presume 
a delivery. —ZJd. 

. Fraudulent Conveyances—Creditors—- Participation in frauds, ete——A purchaser 
at an execution sale becomes invested with all the rights of the creditor, and is 
clothed with all his remedies against fraudulent contrivances of the execution 
debtor. But those who become interested in the property without participa- 
ting in the frauds are not affected by them.—Gentry v. Robinson, 260. 


4. Sheriff—Power of sale passes legal title—Where a power of sale is confer. 
red on the sheriff by the parties to a deed of trust, the execution of the power 
transfers the legal title —ZJd. 

8. Execution sale, in session of County and not of Circuit Court void.—An execu- 
tion sale of land otherwise regular, but made during a session of the County 
Court, and not shown to be made during a term of the Circuit Court, and a 
deed made under such sale, would be absolutely void, both in direct and collat- 
eral proceedings.—Bruce v. Leary, 431. 

9. Sheriff’s sale—Bid—Deed—Title passes, when—Until the money is paid and 
the deed executed, the bidder at a sheriff’s sale acquires no title—Leach v. 
Koenig, 451. 


10. Sheriff's deed, relates back, when.—A sheriff's deed, as to defendant in execu- 
tion and his privies, and as to strangers purchasing with notice, relates back 
to she date of the sale, and vests the title in the execution purchaser from that 
time.—ZJd. 

11. Sheriff's deed—Statutory power—Imperfect execution of, equity will not aid.— 
A sheriff in the sale of land acts in the exercise of a statutory power and 
where his deed contains a false description, a court of equity will not aid the 
deed, and pass the title. The only remedy in such case is a proceeding to obtain 
a new deed in the court from whence the process issued.—Ware v. Jolinson, 
500. 

See Attachment, 3, 5, 7,8; Conveyances, 10; Estoppel, 2. 

SLANDER. 


1, Slander—Words charged must be proved, how far.—tIn suit for slander, the 
same words, or enough of the same words set out in the petition to constitute 
the offense charged to have been imputed, must be proved in order to entitle 
plaintiff to a verdict. And it is not enough to prove different words of similar 
import. —Clements v. Maloney, 352. 


2. Slander— Circumstances of plaintiff, ete., may be taken into consideration.— 
In suit for slander, it is proper to instruct the jury in estimating damages, to 
consider the circumstances of the plaintiff, including not merely his pecuniary 
condition, his family and the like, but all the circumstances of the case which 
give character to the slander and the injury occasioned thereby. And the 
jury may give punitive damages. (Buckley vs. Knapp, 48 Mo., 152.)—Jd. 

8. Slander—Action of—Contract—Technical variance, effect of.—In action of 
slander where a contract is referred to in the petition merely by way of pre- 
liminary inducement, the contract is not rendered inadmissible in evidence by 
reason of a technical variance between the instrument and the allegations of 
the petition, where the effect of such variance is not to mislead the jury. 

(Wagn. Stat., 1033, 3 1.}—Jd. 


on 
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STATUTES, CONSTRUCTION OF. 

1, Statute—Repeal of by implication not favored—Question of repeal one of 
intent.—A general affirmative statute will not repeal a former one which is 
special in its nature, unless negative words are used or the acts are so inconsis- 
tent, that they cannot stand together. 

In such cases there is nothing but repeal by implication, and repeals in that man- 
ner are not favored. But the question is really one of intention, and where 
legislative intent is manifest it must prevail.—State, ex rel. K. C., St. Jo. & C. 
B. R. R. Co. v. Severance, $78. 


2. Construction of statute—Repeals—Remedies when concurrent— When not.— 
The settled rule is that if a statute gives a remedy in the affirmative, without 

# containing any express or implied negative, for a matter which was theretofore 

- actionable at common law, this does not take away the common law remedy. 
And the same rule holds in civil and criminal cases.—State v. Bittinger, 596. 


STATUTES CONSTRUED. 
ApmInistration, 6, (Wagn. Stat. 1274. 3 3,) 7, (Wagn. Stat. 103, 33 12, 15). 


Arracument, 2, (Wagn. Stat. 1054, 312,) 5, (Wagn. Stat. 182, 36,) 11, 
(R. ©. 1855, 1225, 3 17). 


Corporations, 2, (Wagn. Stat. 333, 3 2 ; 289, 3 4,) 5, (Wagn. Stat. 293, 3 22; 
R. C. 1855, ch. 38, 3332, 39). 

Costs, 1, (Wagn. Stat. 393, 3 12). 

Court, Bucnanan Common Pteas, 1, (Sess. Acts 1865, 83). 

Court, CatpweLt Common Puxas, 1, (Sess Acts 1870, 209). 

Dram-Suops, 1, (Wagn. Stat. 1872, 554, 3 29). 

Esecruent, 4, (Wagn. Stat. 561, 3 20). 

Equity, 3, (Wagn, Stat. 1044, 3 13). 

Evivence, 5, (Wagn. Stat. 595, 33 35, 36). 

Executions, 1, (Sess. Acts 1863, 20,) 2, (Gen. Stat. 1865, 647, 33 59, 63). 

Fravps, Statute or, 1, (Wagn. Stat. 656, 3 5). 

Goarpian anp Warp, 1, (Wagn. Stat. 539, 34), 

Jeoraits, 1, (Wagn. Stat. 1034, 35; 1036, 319; 1037, 320; 1067, 3 33). 

Justices’ Courts, 9, (Wagn. Stat. 849, 3 10,) 10, (Wagn. Stat. 809, 2 3). 

Lanpiorp anp Tenant, 1, (Wagn. Stat. 880, 3 15). 

Lmurrations, 1, Wagn. Stat. 919, 3 16.) 

Nortnwesrern Insane Asrium, 1,(Wagn. Stat. 1706, 37; 459, 343; 170, 
2 25). 

Peppers, 1, (Wagn. Stat. 979, 3 127). 

Practice, crvit, 1, 5, (Wagn Stat., 1022, 351 ; 1094, 33 36, 37). 

Practice, civit—Appsat, 3, (Wagn. Stat. 1044, 3 30). 

Practice, civii—Peapine, 5, (Wagn. Stat. 1029, 34,) 8, (Wagn. Stat. 
1020, 3 42). 

Practicg, civit—Triats, 8, (Wagn. Stat. 1041, 3 14). 

Practice, criminaL, 12, (Wagn. Stat. 500, 3 91). 

Practice, Supreme Court, 10, (Wagn. Stat. 1043, 328; 1044, 3 81). 

Quietine Tities, 1, (Wagn. Stat. 1022, 3 53, 54). 

Raitroaps, 1, (Wagn. Stat., $10, 338,) 4, (Wagn. Stat. 307, 3 28,) 6,7, 18 
18, (Wagn. Stat. 310, 33 42, 43). 

Rererences, 1, (Wagn. Stat. 1040, 312; 1041, 33 13, 17, 18). 

Reprevin, 2, (Wagn. Stat. 1027, 319). ' 

Revenok, 2, 3, 4, (Sess. Acts 1871, 56). 

Sr. Josera, City or, 1, (Adj. Sess. Acts 1868, 432). 
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STATUTES CONSTRUED, continued. 
Scnoots anp Scnoot Lanps, 1, (Wagn. Stat. 1243, 3 7). 
Variance, 1, 2, (Wagn. Stat. 1033, 2 1). 
Venve, CHANGE oF, 1, (Wagn. Stat., 1097, 3 15, 19; Sess. Acts 1873, 56, 57;) 
2, (Wagn. Stat. 1005, 3 3,) 3, (Wagn. Stat. 1357, 3 12). 
Wuts, 2, (Wagn. Stat. 1364, 23.) 

STOCK ; See Corporations, 5, 6; Railroads, 2. 

STOCK, KILLING OF ; See Damages, 2; Ruilroads, 1, 6,7, 8, 9, 18. 

STREETS. 

1, Damages—Street grading—Measure of liabilities of cities—Where a street 
is graded and constructed wholly for the use of the public, no right of action 
accrues to persons having property fronting on the street improved, in conse. 
quence of resulting injuries, unless the injury can be shown to have been caus- 
ed by the negligent or improper manner in which the work is done by the city 
or its employees.—Imler v. City of Springfield, 119. 

2. Damages—Grading of streets—Surface water—Injuries to ddjoining prop- 
erty by reason of.—City authorities are not liable for damages caused merely by 
reason of failure to so grade a public street as to prevent surface water from 
flowing upon the lots of the adjoining proprietors. But semble, that the rule 
does not embrace cases where the municipality fills up or dams back a stream 
of running water with defined banks.—ZJd. 

8. Taz bills—May be amended by City Engineer after expiration of his term.— 
A tax bill may be certified anew by a City Engineer, after the expiration of 
his term of office, in order to cure informalities in his certificate——Kiley v. 
Oppenheimer, 374. 

4. City charter—Ordinance—Advertisement for street improvement contracts— 
Premature award—Effect of —Where an ordinance made in pursuance of a 
city charter required the City Engineer to give at least thirty days advertise- 
ment for proposals for street macadamizing contracts, an award of the contract 
in the meantime would be void, and work done on such contract would not 
lay the foundation for recovery on a special tax bill against the property 
owner,—Zd, 

SURETY. 

1. Principal and surety—Ezxtension of time—Contracts—Concurrence of surety 
— Pleadings.—The surety on a bond will not be discharged by reason of an ex- 
tension given to his principal, unless the time was extended by virtue of a con- 
tract made by the creditor with the principal, and without the concurrence of the 
surety. And the extension cannot be pleaded as a defense by the surety un- 
less these facts be set up.—Mueller, Adm’r, State to use of v. Mannig, 142. 

2. Practice, civil—Demurrer—Non-joinder of parties—Principal and surety.— 
In an action to recover money charged to have been fraudulently obtained by 
defendant, the petition alleged that a judgment had been rendered against plain- 
tiff as principal and defendant as surety on a bond; that defendant falsely rep- 
resented that he had paid off and satisfied the execution; that on the faith of 
such representation, at the instance and request of plaintiff one “A.” paid de- 
fendant the amount sued for; that, in point of fact, the judgment had been sat- 
isfied, not by defendant, but by one “B.” Demurrer charging defect of parties 
held not well taken. Although B. might sue defendant, as one of the de- 
fendants in the original execution, for money paid to his use, he could not sue 
on the claim of “A.” as there was no privity between them, and defendant 
could not be held liable to “A.” for the money paid by him, the same being 
paid at the instance of plaintiff. Money so paid might be considered as paid 
by plaintiff, who would have a right to look to defendant, while “A.” could look 
to plaintiff—Menefee v. Arnold 368. 

8. Guardian—Defalcation by—Liable after discharge in bankruptcy for money 
paid by surety, when.—Where a guardian makes default, and his surety is for- 
ced to pay the deficit, the principal remains liable to his surety, notwithstand- 
ing the discharge of the former in bankruptcy, for the full amount paid on his 
behalf. (Nat. Bkptcy. Act, 33 19, 32, 33, 35.)—Halliburton v. Carter, 435. 
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SURETY, continued. 


4. Surety—Money paid by, for principal—Recoverable how—Implied promise.— 
The law is well settled that where a surety pays the debt of his princi- 
pal, an implied promise on the part of the latter arises to refund the 
money, and the money may be recovered in an action at law.—ZJd 

See Bills and Notes, 1; County Treasurer, 1. 


T. 


TENDER. 

1. Tender, how must be accepted—A party must accept a tender as made, or 
he must reject it; he cannot accept it and prescribe the terms of his accept- 
ance.—Adams v. Helm, 468. 


2. Tender—Time of—Objection as to, when waived—A party is presumed to 
waive the objection that a tender is not in time, if he does not raise that ob- 
jection when the tender is made.—Jd, 


TOWNS; See Corporations, Municipal, 2. 
TOWNSHIPS. 


1. Counties, political sub-divisions of the State—Couuties are sub-divisions of the 
State for governmental purposes, and the General Assembly may create, alter, 
abolish and regulate them as expediency may demand, so that no vested rights 
are interfered with.—Opinion of Supreme Court Judges on Township Organiza- 
tion Law, 295. 

2. Township Organization Law constitutional— Does not delegate legislation.—The 
Township Organization Law is not unconstitutional. Itis a general law, which 
takes effect from apd after its passage. If the majority of the voters ina coun- 
ty vote for it, the vote does not create thelaw, but places the county so vot- 
ing within its provisions. The law does not delegate legislative authority to 
the counties, (See State ex rel. vs, Wilcox. 45 Mo. 458, and authorities 
cited.) —ZJd. 


3. Township Law unconstitutional—Delegation of power to counties. —The Town- 
ship Organization Law is unconstitutional, for it attempts to delegate the leg- 
islative power to the different counties of the State. It derives vitality from 
the action of the several counties, and without such action would remain a 
dead letter. It has force from its passage merely for the purpose of transrerr- 
ing the power, to adopt the act, from the legislature to the counties. (State vs. 
Field, 17 Mo., 529.)—/d. per VORIES, J. dissenting. 


TRESPASS; See Land and Land Titles, 9, 10;—Practice, civil—Pleading, 5 
TRUSTEES’ SALES; See Mortgages and Deeds of Trust. 


TRUSTS AND TRUSTEES. 

1. Conveyances—Construction—Trusts—Uses.—A conveyance was made to A. 
a married woman, conveying certain land to “her and her heirs forever,” and 
providing that if B., who was a son of A., “should pay to each of the other 
heirs five hundred dollars and keep his father during life, then he will have 
and shall hold the same, and to his heirs and assigns forever, otherwise the 
same to be divided with all the heirs equally.” Held, that the deed was not in- 
tended to vest the estate to the land, legal and equitable, in the grantee, but 
that she was to have the whole estate until the death of her husband, ané at 
his death she became a trustee for B. and his brothers and sisters, the chil- 
dren of her husband; that by the termsof the deed B. was to be the sole ben- 
eficiary if he supported his father during his life, and paid the other children 
five hundred dollars each, but if he failed to do this, he was to share equally 
with the other children; and as a person while living cannot have heirs, the 
word heirs was not used in its technical sense, and meant the children of 
A’s. husband.—Cornelius v. Smith, 528. 

2. Trusis—How created—How manifested.—A trust need not be created by qrit- 
ing. but must be manifested and proved by writing. —Z/d. 

See Mortgages and Deeds of Trust; Pre-emption, 1; Trustee’s Sales. 
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USURY; See Bills and Notes, 2. 


Vv. 


VARIANCE. 

1. Slander— Words charged must be proved, how far.—In suit for slander, the 
same words, or enough of the same words set out in the petition to constitute 
the offense charged to have been imputed, must be proved in order to entitle 
plaintiff to verdict. And it is not enough to prove different words of similar 
imports.—Clements v. Maloney, 352. 


2. Practice, civil—Probata and allegata—Variance, when and how taken ad- 
vantage of.—Where a party has been misled by reason of a variance between 
= and proof, and fails to file his affidavit, setting forth in what respect 

e has been so misled, as provided in the statute (Wagn, Stat., 1033, 3 1), he 
cannot avail himself of the objection in the Supreme Court.—Jd, 


VENDOR'S LIEN; See Lien, Vendor’s. 


VENUE, CHANGE OF. 

1. Practice,criminal— Venue, change of--Discretionary with court to grant, when— 
Amended statute touching. —Where the prisoner applied for change of venue on 
the ground of prejudice in the judge and the application was made properly 
and in time, under 3 19, (p. 1097, Wagn. Stat.,) it was imperative on the court 
to grant the application. But under the act of 1873, amending 3 19 (Sess. 
Acts 1873, pp. 56-7,) it was left discretionary with the cpurt either to grant or 
refuse the praver. 

Section 19, and its amendment apply equally to all petitions for change of verfue 
as well when made for causes set forth in 3 15, as in subsequent ones of the 
statutes. (Wagn. Stat., p. 1097.)-—State v. O'Rourke, 440. 

2. Land titles—Action to set aside deed—Change of venue—Jurisdiction—Con- 
struction of statute.—Is a proceeding to set aside a conveyance of lands, venue 
may be changed from the county in which the land is situated, and the court 
to which the cause is so removed will thereby obtain jurisdiction of the res, 
This proposition is not in conflict with the Practice Act. (Wagn. Stat., 1005, 
2 3.)}—Henderson v. Henderson, 534. 

3. Change of venne—Failure to transmit papers—Disconlinuance, etc.,—Mo- 
tion to dismiss—Appearance.—A case, sent by change of venue from one 
court to another, is not discontinued by reason of the failure of the clerk 
to transmit the transcript before the third term after the date of the order. The 
statute (Wagn. Stat., 1357, 312), is directory merely. But semble, that where 
the other party appears in the court to which the cause is removed, at the 
second term after date of the order, produces the order, and prays a discon- 
tinuance on the ground that no transcript has been sent over, the court may 
be justified in dismissing the cause. But itis otherwise, where the parties ap- 

pear and go to trial.—ZJd. 


Ww. 


WAIVER;; See Insurance, 4. 
WASTE ; See Ejectment, 4. 
WATER-COURSES ; See Land and Land Titles, 7, 8 

WILLS. 

1, Wills—Under general law, what signing insufficient.—As a general rule of 
law, where tlie name of the testator is not subscribed at the conclusion, but 
only appears in the exordium or body of a will, the instrument, in order to its 
validity, must have been iu the handwriting of the testator and he must have 
intended the signature, wherever inserted, to be the authentication of the in- 

strument, and must have contemplated no further signing, 
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WILLS, continued. 


Where the wil! concludes, ‘In witness whereof, [ have hereunto set my hand,” 
ete., a different signing being clearly contemplated, the formal recital of his 
name elsewhere in the instrument would be insuflficient.—Catlett v. Catlett, 330. 

2. Will—Signature— What necessary under the statute —Under the statute law of 
Missouri, a will written by an attorney at the request of a friend, out of the 
presence of the testator, and not subscribed, is not “signed” within the mean- 
ing of the statute (Wagn. Stat.. 1364, 33), although the name of the testator 
appear in the exordium or body of the will, and is invalid, although expressly 
assented to by him and duly attested in his presence. 

The statute, sepra, is imperative, and the “signing,’”’ therein referred to, must be 
construed to mean the affixing of the testator’s name at the bottom of the will, 
either in his own handwriting or that of some one else by his direction.—Zd. 

WINE; See Dram-shop, 1. 

WITNESSES. 

1. Hvidence— Married women-—Declarations of-- Testimony coneerning,—As to 
matters touching which a married woman is :n incompetent witness, testime- 
ny concerning her declarations is inadmissible.—State v. Arnold, 89. 

See Evidence, 7, 8, 9; Practiee, criminal, 5. 


41—voL. Lv. 


















